PAGE  
5

[image: image1.png]


[image: image2.png]TakE PRIDE"
TRAMERICA



  United States Department of the Interior

  BUREAU OF LAND MANAGEMENT

Utah State Office

P.O. Box 45155

 Salt Lake City, UT 84145-0155

http://www.blm.gov

IN REPLY REFER TO:

8100/3100
(UT-934)P








April 7, 2004
Instruction Memorandum No. UT 2004-060
(Expires:  09/30/2005)



To:
AFOs
From:
State Director 

Subject:
Effective Immediately - Interim Guidance on Cultural Resource Documentation

for Oil & Gas Leasing (Quarterly Sales)    

Since 2001, every quarterly oil and gas lease sale except one has been protested or appealed on the basis of non-compliance with the requirements of the National Historic Preservation Act (NHPA).  In an effort to resolve these conflicts and to gain consistency, the Utah State Office has engaged in discussion with the Utah State Historic Preservation Office (SHPO), and is working on policy guidance which will be finalized as soon as possible.  This is being issued as interim guidance to be followed and implemented until a final policy is developed, approved, and adopted as either an addendum to the Utah Protocol, as supplemental Manual guidance, or other final policy.
Background:  In Utah, compliance with the NHPA for oil & gas lease sales is governed by two distinct processes, depending on geographic location.  On most public lands in Utah, the operative guidance is found in a national Programmatic Agreement among the Bureau of Land Management (BLM), the President‘s Advisory Council on Historic Preservation (ACHP), and the National Council of State Historic Preservation Officers (NCSHPO).  The Programmatic Agreement replaces the full procedures set forth at 36 CFR 800 and authorizes an alternative approach for many undertakings, as negotiated in a secondary agreement called the Utah Protocol.  If an undertaking or activity is exempted from the Protocol for any reason, BLM must comply with the full procedures at 36 CFR 800 before approval.

Lands within the exterior boundary of Indian reservations are not covered by the national Programmatic Agreement or the Utah Protocol, and fall under the provisions of the full procedures of 36 CFR 800.  An estimated 1,000,000 acres of public land managed by the Vernal and Price Field Offices are currently within a reservation boundary.  
It should also be noted that the Protocol was negotiated with the SHPO, and not with Indian tribes.  Tribal concerns regarding traditional or religious properties are considered through the process outlined in BLM Manual guidance (8160 Manual) rather than the Utah Protocol, regardless of where the proposed undertaking may take place.  
Although there are major differences between the Utah Protocol and the full procedures set forth at 36CFR 800, the analytical process which guides BLM actions on oil and gas lease sales is the same.  

Policy:  Upon receipt of a list of parcels nominated for offering in a quarterly lease sale, the receiving office must timely determine whether or not there is an adequate, documented history of compliance with NHPA at the time land use planning decisions were made. This includes tribal notification/consultation as required in the 1992 amendments to NHPA. If there is adequate documentation of NHPA compliance at the RMP stage, the Determination of NEPA Adequacy (DNA) process should focus on new information developed since the RMP was put into effect.  If an older land use plan, or a more current RMP cannot be shown to have adequately documented compliance with NHPA, the DNA itself should be used as the mechanism for reaching statutory compliance.  
USING THE DNA TO DOCUMENT COMPLIANCE WITH NHPA

As described both at 36CFR 800.3(a) and in the Utah Protocol at VII.C.1, some activities have no potential to effect historic properties.  Where the BLM documents in good faith and based on professional analysis that the proposed action has no potential to effect historic properties should any such properties exist, no further action is required.  
This is a critical threshold.  Determinations of No Potential to Effect are uncommon with surface disturbing activities. Where BLM cannot make such a determination, more complex procedures are set in motion that could include field identification efforts or analyses of existing data, and may also require consultation with the State Historic Preservation Officer and Indian tribes.  
While many Utah BLM field offices have employed the checklist sign-off for specialists to indicate that there are no cultural resources or Native American concerns with a particular proposed action, it is insufficient to claim that there will be no impacts, or that Section 106 will be deferred to the APD stage.  The DNA must clearly show that a Determination of Effect was logically reached through analysis; an assertion, or a waiver without justification is not adequate.  In accordance with the regulations at 36CFR800 and the provisions of the Utah Protocol, determinations of Effect must fit into one of four categories:  No Potential to Effect; No Historic Properties Affected; No Adverse Effect; or Adverse Effect.
Specific Guidance Relevant to Archaeology and Historic Resources

The right of a lease operator to drill on a leased parcel is well established by legal precedent, unless there is a No Surface Occupancy (NSO) or other similarly restrictive lease stipulation(s).  Where compliance with NHPA has not been adequately documented at the land use planning stage (RMP), additional effort must be taken at the actual leasing stage, through the DNA. DNAs must directly and explicitly address how cultural resources have been considered.

In addition to plan consistency and NEPA adequacy statements, all future DNAs should include a professional assessment and a good faith determination and statement as to whether the proposed sale of a parcel or parcels has the potential to effect historic properties (cultural resources). If a rational, reasonable and good faith determination  that the undertaking has no potential to affect is justified and adequately documented, no further work is required to satisfy this aspect of the NHPA under either the Utah Protocol or the full procedures at 36CFR 800.  
If this determination cannot be made, consultation with SHPO and/or other actions under the regulations or the Protocol will be required prior to reaching a decision on leasing the parcel or parcels.  Documentation of SHPO consultation must be documented for the DNA.   

At the very least, analysis of potential effects of leasing on archaeological and historic properties should consider known and potential distribution of sites, known or potential density of sites, and the type and size of sites likely to be found on a parcel or parcels.  In Utah, sites are more likely to be present on a parcel than not.  However, site density and distribution should indicate whether or not well pads and ancillary facilities including roads, pipelines and power lines, can be accommodated. The analysis should determine whether or not at least one well pad and well, along with reasonable access to and from the well pad, could be developed on a lease parcel without impact to significant cultural resources. 
It is equally important to provide adequate documented analysis for any recommendations not to lease specific parcels at this time, and a timeframe for resolving the situation should be forwarded to the State Office consistent with the requirements of WO IM 2004-110.  Analysis and justification should be at a level comparable to analyses used to justify going forward with a lease, and should consider site density, size, type and distribution and any other relevant information.   
Specifics Guidance Relevant to  Indian Tribes and Native American Concerns
Ideally, tribal notification and consultation, along with a well-documented record of these efforts, take place at the RMP stage.  If there is no clearly documented, adequate record of this process in the RMP, the documentation will have to be developed at the DNA stage.  BLM Manual 8160 and Handbook H-8160-1 provide primary guidance for addressing and documenting Native American concerns for all undertakings on public lands in Utah.   Regulations at 36 CFR 800 provide strict guidance on this subject for undertakings not covered by the Utah Protocol.  It is incumbent on each field office to know which guidance to follow and under what circumstances.

Regulations and BLM policy both require the agency to make a reasonable and good faith effort to identify Indian tribes that might attach religious and cultural significance to historic properties in the area of potential effects and to provide reasonable consultation opportunities.  Where the agency makes a reasonable and good faith effort and cannot identify tribes that might attach significance to properties in the area of potential effects, there are no tribes with which to consult.  

In all future DNAs or NEPA documents for oil and gas leasing, an explicit statement must be included that references the pertinent documentation for the RMP, and states that the RMP adequately addresses tribal concerns and any consultation requirements.  It would be appropriate to reprise the results of tribal notification/consultation conducted for the RMP in the DNA narrative.

Where the RMP cannot be referenced to show adequate documentation of our tribal notification/consultation process, a reasonable and good faith effort will be made to identify tribes that might attach significance to historic properties within the area of potential effects (the parcels proposed for lease offering).  This will be documented in the DNA with a specific statement.  This statement must further indicate: a) no tribes were identified that might attach religious or traditional significance to locations on the parcels to be offered; or b) there is no potential to effect resources of concern to tribes (with a written explanation/justification); or c) that potentially affected tribes were 

identified, duly notified, invited to consult, and/or consulted prior to a BLM decision on availability of the parcel or parcels for leasing.  If consultation has occurred, this should be noted in the DNA or NEPA document along with the results of the consultation.  
If tribal notification is required, notification must be in writing with a copy of all letters kept for the administrative record.  The notification must be received by the tribe(s) at least 30 days prior to a final decision on the parcels to be offered in the lease sale (tribal letters must be sent immediately from Field Offices upon receipt of parcel nominations).  Unless the notification letters were certified, return receipt requested, follow-up phone calls must be placed to tribal contacts to assure that the notification was timely so as to allow at least 30 days for tribal response.  Follow-up phone calls are recommended to any tribe which does not respond to the initial letter.  

Please keep in mind that tribal consultation may result in the identification of places of traditional or religious importance to tribes that may be eligible for the National Register of Historic Places or that may be considered sacred. Identification of such places may in turn require additional consultation with tribes as well as consultation with SHPO or other parties, and may require deferral of a lease parcel until consultations are complete. Recommendations to lease or not lease parcels must take the results of consultation into consideration.  
Parcels are not to be recommended for leasing until proper consultation is completed and documented, or until there is an adequate and documented determination that consultation is not required.  However, there must be a diligent effort on the part of BLM to complete this process in a timely manner.
Using the Utah Protocol for Compliance with Section 106
Under the Utah Protocol (Section VII.C.2-VII.C.4), where identification efforts support documentation by a BLM cultural resource specialist that:  no sites are present; no eligible sites are present; or that eligible sites have been avoided, the project/undertaking may proceed without first consulting with SHPO.  These determinations are documented case-by-case and submitted to SHPO on a quarterly basis. Where BLM determinations do not fall into one of the categories in Section VII.C of the Protocol, consultation with SHPO prior to approving the lease sale may be required per Sections VII.A or VII.B of the Protocol. 

STANDARD LEASE NOTICE

To ensure that potential lessees understand the potential effect of cultural resource protection on lease rights, the DSD will apply the following stipulation to all parcels in the decision for the lease sale:

This lease area may now or hereafter be found to contain historic properties and/or resources protected under the National Historic Preservation Act (NHPA), the Archaeological Resources Protection Act (ARPA), the Native American Graves Protection and Repatriation Act (NAGPRA), the American Indian Religious Freedom Act (AIRFA), other statutes and Executive Order 13007, and which may be of concern to Native American tribes, interested parties, and the State Historic Preservation Officer (SHPO).  BLM will not approve any ground disturbing activities as part of future lease operations until it completes applicable requirements of the National Historic Preservation Act (NHPA), including the completion of any required procedure for notification and consultation with appropriate tribe(s) and/or the SHPO.  BLM may require modifications to exploration and development proposals to further its conservation and management objectives on BLM-approved activities that are determined to affect or impact historic or cultural properties and/or resources.
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