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FOREWORD

Thi s Handbook supplenents the requirenents prescribed by

383 DM 15 and 43 CFR Part 2, Subparts A and B. The Handbook

est abl i shes Departnentw de policy and procedures for

adm nistering and inplenenting the Freedom of |nformation Act
(FOIA). It provides detailed guidance on when and how to apply
the nine FOIA exenptions and includes exanples of the-types of
informati on which may be withheld under eaoh. It also requires
bureaus and offices to establish control systenms for tracking and
nmonitoring requests. Al FOA requests will be processed in
accordance with the procedures contained therein. Use of this
Handbook and the applicability of its provisions are authorized
in 383 DM 15. Questions regarding the content of the Handbook
may be directed to the Bureau FOA Oficers or Coordinators, who
can also supply additional copies.

Qacoc - IHuctte: §.
Gscar W Mieller, Jr.'

Director, Ofice of Mnagenent
| npr ovenent

Dat e: March 28, 1991
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1.1 Purpose., This Departnental Manual Handbook, authorized in
383.DM 15.8, provides policy and general guidance for

adm ni stering and inplenenting the Freedom of Information Act
(FoIAa) in the Departnent of the Interior (por). It is to be used
in conjunction with the Departnment's FO A regul ations,

43 CFR Part 2, Subparts A and B (see Appendix 1 to this Chapter),
the Ofice of the Solicitor FO A Updates, the Departnent of
Justice FOA Updates, and the |atest Freedom of |nformation Case
Li st published by the Departnment of Justice.

1.2 Policy. It is the Departnent's policy to nake records
avai |l abl'e to the greatest extentT%ossibIe I n keeping with the
spirit and intent of the FOA e Departnent wll furnish the
records pronptly to any nenber of the public upon witten request
and in accordance with the fees specified in Chapter 4.

1.3 Applicability.

A The policy and procedures set forth in this Handbook

8FPJy to all bureaus and offices of the Departnent, including the
ice of the Secretary. They cover all records and

informational materials generated, maintained, and controlled by
the Departnment which cone within the scope of 5 U S. C 552

B. The procedures do not apply to (see 43 CFR 2.11(c)):

(1) Records published in the Federal Reqgister

(2) Opinions in the adjudication of cases, statenents
of policy and interpretations, and admnistrative staff nanuals
t hat have been published or made avail able under 43 CFR Part 2,
Subpart A

(3) Records or information conpiled for |aw
enforcement purposes and covered by the disclosure exenption
described in paragraph 5.4G6 of Chapter 5 if--

(a) The investigation or proceeding involves a
possi bl e violation of crimnal |aw, and

(b) There is reason to believe that--

(I) The subject of the investigation or
proceeding is not aware of its pendency, and

(ii) Disclosure of the existence of the
records coul d reasonably be expected to interfere with
enf orcement proceedi ngs.
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(4) Informant records nmaintained by a crimnal |aw
enforcenent conponent of the Departnent under an informant's
nane or personal identifier, if requested by a third party
according to the informant's name or personal identifier unless
thefjnfognant's status as an informant has been officially
confirmed.

1.4 Authorities.

A, The Freedom of Information Act, as anended,
5 U S C 552

B. Executive Order 12600 of June 23, 1987, Predisclosure
Notification Procedures for Confidential Commercial |nformation.

C.  The Privacy Act of 1974, as anmended, 5 U S.C. 552a.
D. 43 CFR Part 2, Records and Testinony.
E. 383 DM 15, Freedom of Information Act.
F. 383 DM 1-13, Privacy Act of 1974.
1.5 Definitions.

A "aAct"” and "FoOIA" nean the Freedom of Information Act,
5 U S C 552
B. The "action office" is the office that is responsible

for preparing the response to an FO A request.

C. An "appeal" is a witten notice the Departnent receives
when- -

(1) Records have been wthhel d;

(2) A request has been deni ed because of failure to
descri be requested records or for other procedural deficiency,
or when it has been determ ned that the requested records do not
exi st or cannot be |ocated:

(3) A fee waiver has been denied: or

(4) A request has not been decided within the tine
[imts provided in paragraph 3.2 of Chapter 3.
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D. "Bureau" refers to all bureaus and offices of the
Department of'the Interior, including the Ofice of the
Secretary.

E. "Commercial or financial information" means records
provided to the Governnent by a submitter that contain materia
arguably exenpt fromrelease under 5 U S. C. 552(b)(4), because
di scl osure coul d reasonably be expected to cause subst ant i al
conpetitive harm

F. A "commercial -use request" is a request fromor on
behal f of a person who seeks information for a use or purpose
that furthers the commercial, trade, or profit interests of the
requester or the person on whose behal f the request is nade.

The intended use of the records may be determ ned on the basis of
information submtted by a requester and from reasonabl e

i nferences based on the identity of the requester and any other
avai |l abl e information.

G. The "control office" is the office responsible for
receiving, assigning, and nonitoring FO A requests and
mai ntai ni ng necessary records for the annual report to Congress.

H. The term "direct costs" means those expenditures which
the Department actually incurs in searching for and duplicating
(and in the case of commercial requesters, review ng) docunents
to respond to an FO A request. -

| The term "duplication" refers to the process of naking
copi es of docunents in response to an FO A request. Such copies
can take the form of paper, mcroform audiovisual materials, ‘or
machi ne-readabl e docunmentation. The Department will provide
materials in the formin which the% are stored and mai nt ai ned,
unless it is feasible to provide themin another form

J. An "educational institution" is a preschool, a public
or private elenentary or secondary school, an institution of
graduate higher education, an institution of under gr aduat e hi gher
education, an institution of prof essi onal education, or an
institution of vocational education, which operates a program or
prograns of scholarly research

K. An "FO A request" (commonly referred to as the "initia
request”) is a witten request for records made by the public
that specifically invokes the Act. However, a bureau may treat a
request for records that does not speC|f|caIIy I nvoke the Act as
an FO A request.
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L. "Freel ance journalists" may be considered
representatives of the news nedia if they denonstrate a solid
basis for expecting publication through a news organi zation, even
though not actually enployed by it. A publication contract or
past record of publication, or evidence of a specific freelance
assignnment froma news organi zation nmay indicate a solid basis
for expecting publication.

M An "individual" is any person, institution, or conpany:
a State, local, or foreign governnent; or an Indian tribe.

N. An "initial denial" is the first letter sent to the
requester denying either part or all of the initial request for a
record or a fee waiver

0. A "noncommercial scientific institution"” is an
institution that is not operated for comerce, trade, or profit
and that is operated solely for the purpose of conducting
scientific research, the results of which are not intended to
pronote any particular product or industry.

P. The term "record" includes all books, papers, naps,
charts, plats, plans, architectural drawings and mcrofilm al
machi ne-readabl e material such as magnetic tape, disks, druns.
and punched cards; all audiovisual material such as stil
pictures, sound and video recordings, and all other documentary
materials, regardless of physical formor characteristics, nmade
or received by the Departnent in pursuance of Federal laws or in
connection with the transaction of public business and preserved
or appropriate for preservation by the Departnment as evi dence of
the organization, functions, policies, decisions, procedures,
operations, or other activities, or because of the infornationa
val ue of the recorded data.

. A "representative of the news nedia" is any person
actively gathering news for an entity that is organi zed and
operated to publish or broadcast news to the public. The term
"news" neans information that is about current events or that is
(or would be) of current interest to the public. Exanples of
news nedia entities include, but are not [imted to, tel evision
or radio stations broadcasting to the public at |arge, and
publ i shers of periodicals (but only in those instances when they
can qualify as dissemnators of news) who make their products
avai l abl e for purchase or subscription by the general public. As
tradi tional nethods of news delivery evolve (e.g., electronic
di ssem nation of newspapers through tel ecommunication services),
such alternative nmedia would be included in this category.
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R A "requester" is an individual who has asked in witing
to see or receive a copy of an agency record.

S The "responsible official" is the person in the action

office who is charged with preparing the response to the initial
request.

T. The term "review' refers to the process of exam ning
docunents located in response to a commercial -use request to
det ermi ne whet her any Portion of any docunment |ocated is
permtted to be wthheld and the subsequent processing of
docunents for disclosure by excising exenpt material or otherw se
preparing them for release. Review does not include tine spent
In resolving general legal or policy issues regarding the
application of exenptions.

u. The term "search" refers to all the tine spent |ooking
for material that is responsive to a request, including
| i ne-by-line or page-by-page search to determne whether a record
is responsive, even if the search fails to |ocate records or the
records located are determned to be exenpt from disclosure.
Searches wi Il be conducted in the nost efficient and |east
expensive manner, so as to mnimze costs for both the agency and
the requester. Line-by-line or page-by-page identification
shoul d not be necessary if it is clear on the face of the
document that it is covered by the request. Searches may be done
manual |y or by conputer using existing progranmm ng.

\' A "submtter" is someone other than a representative of

the Federal Government who provi des information to the
Depart ment .

W "Wor kday" means a regul ar Federal working day. It does
not include Saturdays, Sundays, or |egal holidays.

1.6 Responsibilities.

A Depart nent al .

(1) The Assistant Secretary - Policy, Minagenent and
Budget (PMB) is responsible for admnistering the FOA in the
Departnment. PMB is also assigned appellate authority for
deci di ng appeal s after obtaining advice fromthe Office of the
Solicitor and in consultation wth the Assistant to the Secretary
and Director, Ofice of Public Affairs, and the Assistant
Secretary for the apﬁropriate program  This authority, with
limted exceptions, has been delegated to the Director, Ofice of
Managenent | nprovenent (see 212 DM 9. 3).
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(2) The Departnental FOA Oficer, located in the
O fice of Managenent |nprovenent (pMI), Division of Directives
and Regul atory Managenent (DRD), has overall responsibility for
devel opi ng regul ati ons, guidelines, procedures, and standards for
the Departnment's FO A program training enployees to ensure
conpliance with the Act; and preparing the Departnent's annual
report to Congress. The DeBartrrent' s FO A Appeals O ficer, also
| ocated in DRD, is responsible for processing appeals and
mai ntaining the information prescribed under 43 CFR 2.18. In
addition, DRD is responsible for conplying with the public
information requirenents prescribed 1n 383 DM 15, where
appropriate and when applicable for the Secretariat.

(3) The Ofice of Admnistrative Services (PMO), in
which the FO A Coordinator for the Ofice of the Secretary is
| ocated, is responsible for coordinating FO A requests directed
to Office of the Secretary conponents, preparing and review ng
responses to requests pertaining to PMO prograns and functions,
and devel oping rel ated guidelines and procedures. PMO is also
responsi ble for gathering and conpiling material for the Ofice
of the Secretary's portion of the Departnment's annual report to
Congr ess. The O fice of Inspector General, the Ofice of the
Solicitor, the Ofice of Aircraft Services, and the Ofice of
Hearings and Appeals are responsible for their own FO A prograns.

(4) The Ofice of the Solicitor (SOL) is responsible
for interpreting the Act and providing guidance to bureaus and
offices as required by 43 CFR 2.16(a)(4). The Ofice also
provi des | egal assistance in the devel opnent of regulations and
FO A training for its program attorneys.

(5) The Executive Secretariat is responsible for the
recei pt, assignnent, routing, and nonitoring of responses to FOA
requests directed to the Secretary, Deputy Secretary, the
Secretary's Inmmediate Ofice, and the Departnent when a
particul ar bureau/office is not specified.

B. Bureaus. Bureaus and offices are responsible for the
fol | ow ng:

(1) Devel oping and issuing internal procedures to
ensure conpliance with the law and the Departnent's policy and
procedures inplenmenting the FO A

(2) Designating an FO A Oficer/Coordinator to
i mpl enent the Act within the bureau--this individual is the
primary contact between the Departnental FO A Officer and the
bureau for FO A activities;
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(3) Maintaining records necessary for the preparation
of the annual report prescribed in 383 DM 15. 6;

(4) Conplying with the public information requirenents
prescribed in 383 DM 15.7; and

(5) Ensuring that at |east one individual within each
organi zation that handles FO A requests is famliar with the Act
and able to respond to a request properly.

1.7 Requests Not Covered.

A The follow ng types of requests are not covered under
the FO A

(1) A request by an enpl oyee of a Federal agency
acting in an official capacity. The FO A does not govern
exchanges of information betwen Federal agencies (see the DQJ
FO A Update, Wnter 1985, Vol. VI, No. 1, p. 6).

(2) A request froma congressional commttee or
subcommittee on a subject within its jurisdiction. The FO A does
not give agencies the authority to withhold information from
Congress (see 5 U S.C. 552(d)). However, if an individual Menber
of Congress or a congressional staff nenber requests records
pursuant to the FO A, the request would be handl ed as any ot her
FO A request.

(3) A request by an individual for records about
hi nsel f/ hersel f which is processed under the Departnent's Privacy
Act regulations (43 CFR 2, Subpart D) and 383 DM I|-13, except,
however, that an individual may al so i nvoke the FOA to obtai'n
records pertaining to hinmself/herself. |In cases where the
request states that it is being made pursuant to both statutes,
records will be disclosed in accordance with the [aw which
affords the greatest access.

(4) A request to declassify national security
classified materials. Such requests are processed under
43 CFR 2. 41.

(5) A request for information, as opposed to a request
for records (see paragraph 3.1 of Chapter 3).

B. The requirenent of the FO A that records be avail able
to the public refers only to records in existence at the tine the
request is made. It inposes no obligation on the Departnent to

create a new record--for exanple, conbining or conpiling selected
itens from manual files, preparing a new conputer program or
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calculating proportions, percentages, frequency distributions,
trends or conparisons--to respond to a request. \Wen creating a
new record is | ess burdensone than disclosing |arge vol unes of
unassenbled naterial, the Departnent may elect to do so (see

43 CFR 2.14(c) and Illustration 1 to this Chapter).

C. The FO A applies only to records maintained by agencies
within the Executive Branch of the Federal Governnent, 1 ncluding
the Executive Office of the President, and independent regulatory
agencies. The personal staff of the President and units within
the Executive Ofice of the President whose sole functionis to
advise the President do not fall within the definition of agency.
Entities whose functions are not limted to advising and
assisting the President (e.g., the Ofice of Admnistration
wthin the Wiite House) are subject to the FoOIA.

D. Presidential transition teanms are not Federal agencies
subject to the FOA

1.8 Wo Can Make an FO A Request? An individual (including a
non-U.'S. citizen), corporatron, association, public interest
group, Or the nedia;, a-State, local, or foreign governnent; or an
Indian tribe can nmake a request under the FO A. ~The only
exception is a fugitive fromjustice. Oficial requests from

ot her Federal agencies and Congress are not subject to the FOA
(see paragraph 1.7 of this Chapter).

1.9 Personal Records. The FOA only applies to agency records
not to the personal records of individual enployees. Persona
records are not subject to ageng% creation or retention
requirenments, and are not distributed to other enployees for
their official use. They are created and maintained primarily

for the convenience of the enployee. In deternining whether
docunents are personal records, evaluate the documents in |ight
of the criteria given below. Illustration 2 provides exanples of

how to apply these criteria. Docunments should be reviewed on a

case-by-case basis considering the totality of the circunstances
surroundi ng each docunent.

A Creation. Was the docunent created by an agency
enpl oyee on agency tinme, with agency materials, at agency
expense? (If not, then it probably is not an agency record, on
that basis al one.)

B. Content. Does the document contain substantive
information? (If not, then it probably is not an agency record,
on that basis alone.) Does it contain personal as well as
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official business information? Even though a record nay have
certain personal characteristics when analyzed under the criteria
in this paragraph, it may neverthel ess be an agency record if its
rel ease would contribute to an understanding of the operations or
activities of the Government.

. C. Purpose. Was the document created solely for an
i ndi vi dual enployee's personal convenience? Alternatively, to
what extent was It created to facilitate agency business?

D. Distribution. Was the docunent distributed to anyone
el se for any reason, such as for a business purpose? How W de
was the circul ation?

E Use. To what extent did the docunent's author actually
use it to conduct agency business? D d others use it?

F. Mai nt enance. \Was the docunent kept in the author's
possession, or was It placed in an official agency file?
Personal records should be maintained separately and not placed
in official files along with agency records. Once an FOA
request is received for an agency file, any personal records in
that file wll automatically be subject to disclosure under the
FO A

Note: The nature of the docunent rather than its |ocation or
marki ng must be considered. The fact that an enployee stanps a
record "Personal" and places it in his/her desk drawer does not
in and of itself make It a personal record.

G. Disposition. Was the docunent's author free to di spose
of it at his/her personal discretion? Wat was the actua
di sposal practice?

H. Control. Has the agency attenpted to exercise control
over the docunent through aBpIicab!e_naintenance and di sposition
regulations? Didit do so by requiring the docunent to be
created in the first place? If so, then it is an agency record.

| Segr egation. |s there any practical way to segregate
out any personal Information in the docunent from offici al
busi ness information?

J. Revi sion. Was the docunent revised or updated after
the fact for recordkeeping purposes?
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1.10 Litigation.
A If an official is aware of any litigation pending,

he/she will notify the Bureau FOA Oficer and the D vision of
General Law, Ofice of the Solicitor. Oficials |ocated in the
field will notify the appropriate headquarters, regional or field
solicitor, and the D vision of General Law.

B. | f the requester sues the Departnent for wthholding
records or the submtter of the information sues the Departnent
to prevent disclosure (reverse FoIA), the responsible official
w || cooperate with the Ofice of the Solicitor in responding to
the litigation.

1.11 Conpul sory Process (Subpoena). |f the production of any
record of the Departnent Is sought by conpul sor%/ process, e.g., a
subpoena, the procedures in 43 R 2.80 should be foll owed,
including notifying the Ofice of the Solicitor.

1.12 Disciplinary Action. If an individual is suspected of
acting arbitrarily or ca?ri ciously with respect to w thhol ding
records under the FQO A he O fice of the Special Counsel may
conduct an investigation to determ ne whether disciplinary action
is warranted. The Department is obligated to take whatever
action the Ofice recommends in addition to any sanctions the
Department decides to inpose.

3/28/91 #383A-1
New



DEPARTMENT OF THE INTERIOR
Oftfice of the Secretary

43 CFR Part 2

PART 2—RECORDS AND TESTIMONY;
FREEDOM OF INFORMATION ACT

Subpart A—Opiniens in Adjudication of Cases,
Administrative Manuals

Sec.

2.1 Purpose and scope.

2.2 Opinionsin adjudication of cues.
2.3 Administrative manuals.

Subpart A-Opinions in Adjudication
of Cases, Adminirtrotivo Manuals

§ 21 Purpose and ecopc.

_This subpart contains the regula-
tions of the Department of the Interi-
or concerning the availability to the
public of opinions issued in the adjudi-
cation of cases and of administrative
manuals. Persons interested in obtain-
Ing access to other records are directed
to the procedures for submission of
Freedom of Information requests set
out in Subpart B of this part.

§2.2 Opinions in adjudication of caser.

(a)1) Copies of fina decisions and
orders issued on and after July 1. 1970.
in the following categories of cases are
available for Inspection and copying in
the Office of Hearings and Appesls.
Ballston Building No.”3. 4015 Wilson
Boulevard, Arlington. Va. 22203:

(i» Contract appedls,

(i Appesls from deglsons rendered

departmental officials relating to
the use and disposition of public lands
and their resources and the use and
disposition of mineral resources in cer-
tain acquired lands of the United
States and in the submerged lands of
the Outer Continental Shelf;

(i) Appeals from orders and deci-
sions issued by departmental officias
and administrafive law judges in pro-
ggfedmgs (rjelammg to mine heath and

;an

_(iv) Appeals from ordem and deci-
sions of adminigtrative law judges in
Indian probate matters other than
those involving estates of Indians of
Ehe Five Civilized Tribes and Osage In-
ians.
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(2) Copies of final opinions and
orders Issued In the followlng catego-
ries of cases are available for inspec-
tlon and copying In the Docket and
Records Section. Offlce of the Soliel-
tor. Interior Bullding. Washington.
DC 20240:

(1 Tort claims decided In the head-
uarters office of the Office of the So-
licitor, and appeals from decisions of
Regional Solicitors or Field Solicitors
on tort claims; ) _

(b Irrigation claims under Public
Works Appropriation Acts (e.g.. 79
Stat., 1103) or 25 U.S.C. 388 decided In
the "headqlarters office of the Office
of the Solicitor, and appeals from deei-
sions of Regiona Solicitors on Irriga-
tion claims; )

(it Appeals under § 2.18 respecting
availabllity of records, _
“dv) Appeds from decisions of offi-
cids of the Bureau of Indtan Affairs,
and Indian enrollment appeals. and

(v) Appeals from decisions of officers
of the Bureau of Land Management
and of the Geological Survey In pro-
_ceedlngs relating to lands or Interests
in land, contract appeals, and af)peals
In Indian probate (Proceedmgs ssued
prior toJuly 1. 1970.

(3) An Index-Digest is issued by the
Department. All “decistons, oplnlons
and orders issued in the categories of
cases described in paragraphs (a)),
h, (N, and dih of this section (that is,
contract aﬁpeals, land appeals. and
mine hedth and safety appeds), are
covered In the Index-Digest: in addi-
tion, the Index-Digest covers the more
important decislons, oplnlons and
orders In the remaining categories of
cases described in paragraphs
(a)1)v) and (ax2)h through tv) of
this section, and the more Important
opinions of law issued by the Office of
the Solicitor. The Index-Digest Is
available for use by the public in the
Office of Hearings and Appeals, Bali-
ston Building NO. 3. 4015 Wilson Bou-
levard, Arlington. Va 22203. in the
Docket and Records Section, Office of
the Solieitor, Interior Building, Wash-
ington, DC 20240. and In the offices of
the Regiona Sollcltors and Pield So-
llcltors. Selected decisions, opinions,
and orders are published in a series en-
titled *Decistons of the United States
Department of the Interior” (cited as
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[.D.), and copies may be obtained by
subscription from the Superintendent
of Documents. U.S. Government Print
ing Offlce. Washington. DC 20402.

(4) Copies of final opinions and
orders Issued by Regtonai Sollcltors on
tort claims and {rrigation claims, and
copies of final oplnlons and orders on
appeals In Indlan probate proceedings
issued by Regional Solicitors prior tO
July 1. 1970. are available for inspec-
tlon and copying In thelr respective of-
fices. Copies Of final opinlons and
orders issued by Field Solicitors on
tort claims are available for Inspection
and copying In thelr respective offlces.

(b)1) Copies of final decisions and
orders issued ﬁrIOI’ to July 1, 1970. on
appeals to~ the Dlrector, Bureau of
Land Management, and by hearing ex-
aminers of the Bureau of Land Man-
agement. in proceedings relating to
lands and interests in land are avall-
able for inspection and copy‘lag? In the
Offlce of Hearlngs and Appeals, Ball-
ston Building No. 3, 4015 Wiison Bou-
levard, Arlington. Va 22203. and In
the offtces of the Departmental ad-
ministrative law Judges.

(2) Copies of final decisions, opinions
and orders Issued on and after July 1,
1970. by departmental adminlstratlve
law Judges in all proceedings before
them are avalable for inspection and
copying in their respective offlces and
in the Office of Hearln%s and Appeals.
Baliston Buildina No. 3. 4015 Wilson
Boulevard, Arlington, VA 22203.

(3) Copies of final decisions, oplnlons
and orders issued by administrative
law Judges in Indlan probate proceed-
ings are available for Inspection and
copying in thelr respective offices.

8 2.3 Adminirtratirc manualr.

The Departmental Manual is avail-
able for Ingpection in the Departmen-
tal Library, Interior Bullding, Wash-
ington, D.C., and a each of the re-
giona offices of bureaus of the De-
partment. The administrative manuals
of those bureaus which have issued
such documents are available for tn-
spectfon at the headquarters officers
and at the regiona offices of the bu-
reaus.
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Subpart B—Requests iar Records

§2.11 Purpose and scope.

(a) This subpart contains the
procedures for rubmission to and
consideration by the Department of the
Interior of requests for records under the
Freedom of Information Act.

(b) Before invoking the formal
procedures set out below, persona
reeking records from the Department
may find it useful to consult with the
appropriate bureau FOLA officer. Bureau
offices are listed In Appendix B.

(c) The procedures In this subpart do
not apply to:

(1) Records published In the Federal
Register, opinions In the adjudication of
cases. statements of policy and
interpretations, and administrative staff
manuals that have been published or
made available under Subpart A of this
part.

(2) Records or information compiled
for law enforcement purposes and
covered by the disclosure exemption
described in§ 2.13(c)(7) If-

(i) The investigation or proceeding
involves a possible violation of criminal
law: and

(i) There I8 reason to believe that-

(A) The subject of the investigation or
proceeding i8 not aware of its peadency.
and

(B} Disclosure of the existence of the
records could reasonably be expected to
Interfere with enforcement proceedings.

{3)Informant records maintained by a
criminal law enforcement component of
the Department under an informant’s
name or perronal identifier. if requeatad
by athird party according to the
informant’'s name or penonal identifier,
unless the informant’s atatua as an
informant has been officially confirmad.

§ 2.12 Definitions.

(@) Act and FOIA mean the Freedom
of Information Act, 8§ U.S.C. 852.

(b) Bureau refer, to all constituent
bureatis of the Department of the
Interior. the Office of the Secretary. end
the other Departmental offices. A list of
bureaus is contained In Appendix B.

(c) Working day means a regular
Federal workday. It doer not include
Saturdays. Sundays or public legal
holidays.
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§ 2.13 Records asilsbie.

(a) Department policy. Itis the policy
of the Departmeat of the Interior ta
make the records of the Department
available to the public to the greatest
extent possible. in keeping with the
spirit of the Freedom of Information Act

{b) Statutory disclosure requirement.
The Act requires that the Department.
on arequest from a member of the
public rubmitted in accordance with the
procedures in this subpart, make
requested records available for
inspection end copying.

{c) Statutory exemptions. Exempted
from tha Act's statutory disclosure
requirement are matters that are:

(1)(i) Specifically authorized under
criteriaestablished by an Executive
order to ba kept secrst in the interest of
national defmaa or foreign policy and

(ii) Are in fact properly classified
pursuant to such Executive order;

(2) Related solely to the internal
personnel ruler and practkaa of an
agency;

(3) Specifically exempted from
disclosure by statute {other than the
privacy Act), provided that sach
statute—

(i) Requires that the mattess be
withheld from the public ia such a
manner as to leave no discretion on the
issue. or

(ii) Establishes particular criteria for
withholding or refers to particular types
of matters to ba withheld;

(4) Trade secrets and commarcial or
financial information obtained from a
peraon and privileged ot confidential

(5) Inter-agency or intra-agency
memorandums or letters which would
not ba aveilabla by law to a party otber
than an agency in litigation with the
agency;

(8} Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy:

(7) Records or information compiled
for law enforcement purposes, but oaly
to the extant that the production of such
law enforcement records or
information—

(i) Could reasonably be axpected to
interfere with enforcement proceedingn,

(i) Would deprive a persoa of & right
to a fair or an impartial @  djudicatim.

(iii) Could reasonably ba excpected to
constitute an unwarranted invasion of
perronal privacy.

(iv] Could reasonably ba expected to
disclose the identity of a confldantial
source, including a State. local, or
foreign agency or authority or any
private institution which furnished
information on a confidential basis, and
in the case of arecord or information



compiled by a criminal law enforcement
authority in the course of a crimina
investigation, or by an agency
conducting a lawful national security
intelligence investigtton, information
furnished by a confidential source,

(o) Would disclose techniques end
procedures for law enfarcement
investigations Or prosecutions Or would
disclose guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be expected
to risk circumvention of the law, or

(vi] Could reasonably be expected to
endanger the Yife or physical safety of
any individud;

{8) Contained in ot related to
examination operating, or condition
reports prepared by. an behalf of. or for
the use of an agency responsible for the
regulation or supervision of financial
institutions; Or

(91 Geological and geophysical
information and date. including maps.
concerning wells.

(d) Decisions on requests. It isthe
policy of the Department e withhold
information falling within an exemption
only if-

(1) Disclosure is prohibited by statute
or Executive order or

(2) Sound grounds exist for invocation
of the exemption.

(e) Disclosure Of reasonably
segregable nonexempt material. If a
requested record contains material
covered by en exemption and material
that is not exempt. and it is determined
under the pracedures in this subpart to
Withholctzl’ the exempt material, any
reasonably segregable nonexempt
material shall be separated frompthe
exempt materiel and released.

§ 214 Requests fer recorda.

(a] Submission of requests. (1) A
request {0 inspect or COpY records shall
be made to the installation whare the
records are located.If the records am
located et more than one installation or
if the specific location Of the records is
not known to the requester, he or she
may direct a request to the head of the
apprepriate bureau Or 10 the bureau’s
FOIA officer. Addresses for bureau
heads end FOLA officers am contained
in Appendix B

(2;3 Exceptions. (i) A request for
records located in al components of the
Office of the Secretary (other than the
Office of Hearings end Appeals) shall be
submitted to: Director, Office of
Administrative Services. U.S.
Department of the Interior, Washington,
DC 20240. A request far records located
in the Office of Hearings and Appeals
shall be submitted to: Director, Office of
Hearings and Appeals. 4VIS Wilson
Boulevard. Arlington. Virginla 22203.
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(ii) A request for records of the Office
of Inspector General shall be submitted
to: Inspector General Office of the
Inspector General. U.S. Department of
the Interior. Washington. DC 20240.

(iii) A request for records of the Office
of the Selicitor shall be submitted to:
Solicitor, office of the Solicitor. U.S.
Department of the Interior, Washington,
DC 20240.

(b) Form of requests. (1) Requests
under this subpart shal be ia writing
and must specifically invoke the Act

(2) A request must reasonably
describe the records requested. A
request reasonably describes the
records requested If it will enable an
employee of the Department familiar
with the subject area of the request to
locate the record with a reasonable
amount of effort If such information is
available, the request should identify
the subject matter of the record. the date
when it was made. the place where it
was made. the person or office that
made if the present custodian of the
record and any other information that
will assist in [ocating the requested
record. If the request involves a matter
known by the requestee to bein
litigation, the request should also state
the casa name end court hearing the
case.

(3)(i) A request shell-

(A) Specify the fee category
(commercid use, news media.
educational ingtitution. noncommercial
scientific institution. or other) in which
the requester claims the request to fall
and the basis of this claim (see
§ 2.20(b}~{e) for definitions) end

(B) State the maximum amount of fees
that the requester is willing to pay or
include a request for a fee waiver.

[ii) Requesters are advised that. under
§ 2.20 (f) end {g). the time for responding
to requests may be delayed—

(A) If a requester has not sufficiently
identified the fee category applicable to
the request

ﬁB) IT arequester has not stated a
willingness to pay fees es high es
anticipated by the Department or

(C) If afeewaiver request isdenied
and the requester hasnet included en
aternative statement of willingness to
pay fees as high as anticipated by the
Department.

4? A request seeking a fee waiver
shell, to the extent possible. address
why the requester believer that the
criteria for fee waivers set out in §2.21
are met.

{5) To ensure expeditious handling,
requests should be prominently marked.
both the envelope end on the face of the
request, with the legend “FREEDOM OF
INFORMATION REQUEST."
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(c) Creation of records. A request may
seek only records that are in existence
at the ime the request is received. A
request may not seek records that come
into existence after tve date ot which it
is received and mey not require that
new records be createdin reame to
the request by. for example. combinmng
or compiling Selected items from manual
filer. preparing a new computer
program. or caculating proportions,
percentages. frequency distribstions,
trends or comparisons In those
instances where the Department
determines that creating a new recard
will be less burdensome than disclosing
large volumes of unassembled material.
the Department may. in its discretion.
?ree to creetian of a new record es en

ternative to disclosing existing
records.

| §215 Prefminary processing of requests.

(@ Scocfe alf requests. (1) Unless a
request dearly specifies otherwise.
requests to freld instaliations of a
bureau may be presumed te seek only
records at that installation end requests
to a bureau bead a bureau PO1A officer
may be presumed to seek only records
of that burean.

(2) If arequest to a field install&on of
a bureau specifies that it seeks records
located at other installations of the
same bureau, the installation shell refer
the request to the other installetion(s) or
the bureau FOLA officer for appropriate
processing. The time limit provided in
§2.17(a) does not start until the request
IS received dt the installation having the
records or by the buteau FOIA officer.

(3)If arequest to a burean specifies
that it seeks records of another bureau.
the bureau may retum the request (or
the relevant portion thereof) to the
requester With instructions as to how
the request may be resubmitted to the
other bureau.

(b) Intradepartmental consultatioa
and referral. (1} If a bureau {other than
the Office Of Inspector General) receives
arequest for records in ils possesaian
that originated with or uc of substantial
concern to another bureau, It shall
consult with that bureau before deciding
whether to release or withhold the
records.

(2) As en alternative tO consuitation, e
bureau may refer the request (or the
relevant pmtion thereof) to the bureew
that originated or is sabstaatially
concerned with the recorda. Such
referrals shall be made expeditiously
end the requester shall be notified in
writing that e referral has been made. A
referral under this paragraph does ad
restart the time limit provided in § 217
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Subpart B—Requests for Records

§2.11 Purpose and scope.

(8) This subpart contains the
procedures for submission to and
consideration by the Department of the
Interior of requests for records under the
Freedom of Information Act.

(b) Before invoking the formal
procedures set out below. persona
reeking records from the Department
may find It useful to consult with the
apfropriate bureau FOLIA officer. Bureau
offices en listed In Appendix B.

(c) The procedures In this subpart do
not apply to:

(1) Records published In the Federa
Register, opinions In the adjudication of
cases. statements of policy and
interpretations. and administrative Staff
manuals that have been published or
made available under Subpart A of this
part.

(2) Records or information compiled
for lew enforcement purposes and
coveredekéy the disclosure exemption
described in§ 2.13(c)(?) If-

(i) The investigation or proceeding
involves apossible violation of criminal
law: and

(ii) There lareason to believe that-

(A) The subject of the investigation or
pr%ceedi ng is not aware of its pendency,
an

(B} Disclosure Of the existence of the
records could reasonably be expected to
Interfere with enforcement proceedings.

(3) Informant records maintained by a
criminal law enforcement component of
the Department under an Informant’s
name or persond identifier. if requested
by athird party accord@ to the
informant's name or personal identifier,
unless the informant’s status as an
informant has been officially confirmed.

§ 2.12 Definitions.

(a}Act and FOIA mean the Freedom
of Information Act, § U.S.C. 552.

(b) Bureau refersto all constityent
bureaus af the Department of the
Interior. the Office of the Secretary, and
the other Departmental offices. A list of
bureaus is contained In Appendix B.

(c) Working day means a regular
Federal workday. It does not include
Saturdays. Sundays or public legal
holidays.
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§ 2.13 Records suilsble.

(8) Department policy. Itis the policy
of the Department of the Interior to
make the records of the Department
available to the public to the greatest
extent possible. In keeping with the
spirit Of the Freedom of Information Act.

{b) Statutory disclosure requirement.
The Act requires that the Department
on a request from amember of the
public submitted in accordance with the
procedures in this subpart, make
requested records avallable for
inspection and copying.

tc) Stotutory exemptions Exempted
from the Act’s statutory disclosure
reguirement are matters that are:

1)(i) Specificaly authorized under
criteria established by an Executive
order to be kept secret in the intersst of
national defense or foreign policy and

(ii) Are In fact properly classified
pursuant to such Executive order;

(2) Related :oleg to the internal
personnel ruler and practices of an

agency:

(3) Specifically exempted from
disclosure by statute {other than the
privacy Act), provided that sach
statule—

(i?~I Requires that the matters be
withh 3 from the public ia such a
manner as to leave no discretion on the
issue. or

(ii) Establishes particular criteria for
withholding or refers to particular types
of matters to be withheld;

(4) Trade secrets and commercid or
financial information obtained from &
person and privileged or confidential

(5) Inter-agency or intra-agency
memorandums or letters which would
not be evailebla by law to e party other
than an agency in litigation with the

ency;

(B)Cgmonnel and medical files and
similar filer the .disclosure of which
would constitute a Clearly unwarranted
invasion of persona privacy:

(7) Records or information compiled
for law enforcement purposes, but oaly
to the extant that the production of such
|aw enforcement records at
information—

(i) Could reasonably be axpected to
interfere with enforcement proceedings.

(ii? Would deprive a:mon of aright
to afair or an impartial djudicatiat,

(iii) Could reasonably be excpected to
constitute an unwarranted invasion of
personal privacy.

(iv) Could reasonably be expected to
discloae the identity of a confidential
source, including a State, local, or
foreign agency or authority or any
private institution which furnished
information on a confidential basis, and
in the case of a record or information



§2.17 Time imits for processing inial
requesta. i

(a) Basic {imit. Request9 for record9
shal be processed promptly. A
determination whether to grant or deny
a request shall be made within no more
than 10 working days after receipt of a
request. This determination shall be
communicated immediately to the
requester.

(b) Running of basic time /imit.{1)
The 10 working day time limit begins to
run when a reguest meeting the
requirement9 of § 2.14(b) is received a a
field installation or bureau headquarten
designated in §2.14(a} to receive the
request.

(2) The running of the basic time limit
may be delayed or tolled as explained in
§2.20(f).(g) and (h) if a requester-

(i) Has not stated a willingnes to pay
fees as high as are anticipated and has
not sought and been granted a full fee
waiver. or

(if) Has not made a required advance
payment

(c) Extensions of time. In the following
unusual circumstances. the time limit for
acting on an initia request may be
extended to the extent reasonably
necessary to the proper processing of
the request, but in no case may the time
limit be extended for more than 10
working days:

(1) The need to search for and collect
the requested records from field
facilities or other establishments that
are separate from the ingtallation
processing the request:

{2} The need to search for, collect. and
appropriately examine a voluminous
amount of separate and distinct records
demanded in a single request; or

{3) The need for consultation, which
shall be conducted with all practicable
speed. with another agency having a
substantial interest in the determination
of the request or among two or more
component9 of the Department having
substantial subject-matter interest
therein.

{d) Notice of extension. A requester
shall be notified in writing of an
extension under paragraph (c) of this
section The netioe shall sbte the reason
for the extensior and the date on which
a detenninrtioa on the request is
expected to be made.

(e) Treatment of deloy as denial. If no
determination has been reached at the
end of the 10 working day period for
deciding an initial request. or an
extension tbereof under paragraph (c) of
this section. the regquester may deem the
request denied and may exercise a right
of appeal in acoordance with § 2.18.

{f) Notice of delay. When a
determination cannot be reached within
the time limit. or exiension thereof, the
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requester shall be notified of the reason
for the delay. of the date on which a
determination may be expected. and of
the right to treat the delay es a denid
for purposes of appedal to the Assistant
Secretary—Policy. Budget and
Administration, including e description
of the procedure9 for filing an appeal in
§2.18.

§2.18 Appesis.

(a) Right of appeal. A requester may
apped to the Assistant Secretary—
Policy, Budget and Administration
when-

() Records have been withheld.

(2) A request has been denied for
failure to describe requested record9 or
for other procedura deficiency or
because reguested records cannot be
located,

{3) A fee waiver has been denied. or
{4) A request has not been decided
within the time limits provided in § 2.17.
(b) Time for appeal. An appeal mast

be received no later than 20 working
days after the date of the initial denial.
in the case of a denia of an entire
request, or 20 working days after
records have been made available, in
the case of a partia denidl.

(c) Form of appeal. (1) An gpped shall
be initiated by filing a written notice of
appeal. The notice shall be accompanied
by copies of the origina request and the
initial denial and should, in order to
expedite the appellate process and give
the reguester an opportunity to present
his or her arguments, contain a brief
statement of the reasons why the
requester believed the initial denia to
have been in error.

(2) The appeal shell be addressed to
the Freedom of Information Act Appeals
Officer, Office of the Assistant
Secretary~—Policy, Budget and
Administration. U.S. Department of the
Interior, Washington, DC 20240.

(3) To expedite processing, both the
enveiope containing a notice of appeal
and the face of the notice should bear
the legend “FREEDOM OF
INFORMATION APPEAL."

§2.19 Action on appesis.

() Authority. Appeals shall be
decided by the Assistant Secretary-
Policy, Budget and Administration. or
the Assistant Secretary's designee. after
consultation with the Solicitor, the
Director of Public Affairs and the
appropriate program Assistant
Secretary.

{b) Time limit. A finad determination
shall be made within 20 working days
after receipt of an appesl meeting the
requirements of §2.18{(c)

(c) Extensions Of time. (1) If the time
limit for responding to the Initial request
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for arecord was not extended under the
provisions of § 217(c) or was extended
for fewer than 10 working days, the time
for processing of the apped may be
extended to the extent reasonably
necessary to the proper processing of
the appeal but in no event may the
extension, when taken together with any
extension made during processing of the
initial request, result in an aggregate
extension with respect to any one
request of more than 10 working days.
The time for processing of an appea
may be extended only if one or more of
the unusual circumstances listed in

§ 2.17(c) requires an extension.

(2) The appellant shall be advised in
writing of the reasons for the extension
and the date on which a final
determination on the appeal is expected
to be dispatched.

(3) If no determination on the appeal
has been reached et the end of the 20
working day period. or the extension
thereof, the requester is deemed to have
exhausted his administrative remedies,
giving rise to e right of review in a
district court of the United States, as
specified in 5 U.S.C. 552(a}(4). When no
determination can be reached within the
applicable time limit the appeal will
nevertheless continue to be processed.
On expiration of the time limit the
requester shdl be informed of the
reason for the delay, of the date on
which a determination may be reached
to be dispatched and of the right to reek
judicid review.

(d) Form of decision. (1) The final
determination on an appeal shdl be in
writing and shall state the basis for the
determination. If the determination is to
release the requested record9 or
portion9 thereof, the Assistant
Secretary-policy, Budget and
Administration shall immediately make
the record9 available or instruct the
appropriate bureau to make them
immediately available. If the
determination upholds in whole or put
the initial denial of a request for records,
the determination shall advise the
requester of the right to obtain judicia
review in the United Siates District
Court for the district in which the
withheld record9 are located, or in
which the requester resides or has his o¢
her principal place of busiaess ar in the
United States District Court foe the
Didtrict of Columbia. and shall set forth
the names end titles or poaitions of each
person responsible for the denial

(2) I a requested record {or portian
thereof) {s being made ®  vailabh ower
the objection9 of a submitier made in
accordance with § 215d), the submitter
shall be provided notice as described |a
§ 2.16(b)2).



(c) Records of other deportments ond
agencies. (1) If a requested record in the
possessron of the Department of the
Interior originated with another Federal
department or agency, the request shall
be referred to that agency unless—

() The record is of pnmary interest to
the Department.

(1) The Department is in a better
position than the originating agency to
assess whether the record 18 exempt
from disclosure. or

{11} The originating agency is not
subject to the Act.

The Department has primary interest in
a record if it was developed or prepared
pursuant to Department regulations,
directives or request.

(2) In accordance with Execuctive
Order 12356. a request for documents
that were classified by another agency
shall be referred to that agency.

{d) Consultation with submitters of
commercial ond financial informotion.

() If a request seeks a record
contaming trade secrets or commercial
or financialinformation submitted by a
person outside of the Federal
government. the bureau processing the
request shall provide the submitter with
notice of the request whenever—

(i) The submitter has made a good
faith designation of the information as
commercially or financially sensitive. or

(ii) The bureau has reason to believe
that disclosure of the information may
result tn commercial or financial injury
to the submitter.

Where notification of a voluminous
number of submitters is required, such
notification may be accomplished by
posting or publishing the notice in a
place reasonably calculated to
accomplish notification.

(2) The notice to the submitter shall
afford the submitter a reasonable period
within which to provide a detailed

statement of any objection to disclosure.

The submitter's statement shall explain
the basis on which the information is
claimed to be exempt under the FOILA,
including a specification of any claim of
competitive or other business ham that
would result from disclosure. The
statement shall also include a
certification that the information is
confidential, has not been disclosed to
the public by the submitter. and is not
routinely available to the public from
other sources.

(3) If a submitter's statement cannot

be obtained within the time limit for

processing the request under § 2.17. the
requester shall be notified of the delay
as provided in §2.17(f).

(4) Notification to a submitter is not
required if:
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(i) The bureau determines. prior to
giving notice. that the request for the
record should be dented;

(i) The information has previously
been lawfully published or officially
made available to the public;

(iii) Disclosure is required by a statute
(other than the FOIA) or regulation
(other than this subpart):

(iv) Disclosure s clearly prohibited by
a statute. as described in § 2.13(c)(3):

(v) The information was not
designated by the submitter as
confidential when it was submitted. or a
reasonable time thereafter, if the
submitter was specifically afforded an
opportunity to make such a designation:
however. a submitter will be notified of
a request for information that was not
designated as confidential at the time of
submarion. or a reasonable time
thereafter. if there is substantial reason
to believe that disclosure of the
information would result in competitive
harm.

(vi) The designation of confidentiality
made by the submitter is obviously
frivolous: or

(vii) The information was submitted to
the Department more than 10 years prior
to the date of the request, unless the
bureau has reason to believe that it
continues to be confidential.

(S} Uf a requester brings suit to compel
disclosure of information. the submitter
of the information will be promptly
notified.

§2.18 Action on initial requests.

(a) Authority. (1} Requests to field
installations shall be decided by the
head of the installation or by such
higher authority. as the head of the
bureau may designate in writing.

(2) Requests to the headquarters of a
bureau shall be decided only by the
heed of the bureau or an official whom
the head of the bureau has in writing
designated.

(3) Requests to the Office of the
Secretary may be decided by the
Director of Administrative Services, an
Assistant Secretary or Assistant
Secretary’s designee. and any official
whom the Secretary has in writing
designated.

(4) A decision to withhold arequested
record, to release a record that is’
exempt from disclosure, or to deny a fee
waiver shall be mede only after
consultation with the office of the
appropriate ®  rrociate. regional, or field
solicitor.

(b) Form of grant. (1) When a
requested record has been determined
to be available. the official processing
the request shall notify the requester as
to when and where the record is
available for inspection or. as the case
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may be. when and how copter will be
provided. If fees are due. the official
shall state the amount of fees due and
the procedures for payment. as
described in § 2.20.

(2) If arequested record (or portion
thereof) 18 being made available over
the objections of a submitter made in
accordance with § 2.15(d}. both the
requester and the submitter shall be
notified of the decision. The notice to
the submitter (a copy of which shall be
made available to the requester) shall be
forwarded a reasonable number of days
pnor to the date on which disclosure s
to be made and shall include:

(i) A statement of the reasons why the
submitter’s objecttons were not
sustsined;

(ii) A specification of the portions of
the record to be disclosed, if the
submitter’s objections were sustained in
part: and

(iii) A specified disclosure date.

(3) If @ claim of confidentiality has
been found frivolous in accordance with
§ 2.15(d)(4)(vi) and a determination is
made to release the information without
consultation with the submitter. the
submitter of the information shall be
notified of the decision and the reasons
therefor a reasonable number of days
prior to the date on which disclosure is
to be made.

{c) Form of denial. (1) A decision
withholding a requested record shall bc
in writing and shall include:

(i) A reference to the specific
exemption or exemptions authorizing
the withholding;

(ii) If neither a statute or an Executive
order requires withholding. the sound
ground for withholding:

(iii) A listing of the names and titles or
position, of each person responsible for
the denial: and

(iv) A statement that the denial may
be appealed to the Assistant
Secretary-policy, Budget and
Administration and a description of the
procedures in § 2.18 for appeal.

(2) A decision denying ® request for
failure to reasonably describe requested
records or for other procedural
deficiency or because requested records
cannot be located shall be in writing
and shall include:

(i) A description of the basis of the
decision:

(i) A list of the names and titles or
positions of each person responsible;
and

(iii) A statement that the matter may
be appealed to the Assistant
Secretary-Policy. Budget and
Administration and a description of the
procedures in § 2.18 for appeal.
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(i) Form of payment. Payment of fees
rhould be made gy check or money
order payable to the Department of the
Interior or the bureau fumishing the
information. The term United States or
the initials “U.S.” should not be Included
on the check or money order. Where
appropriate. the officia responsible for
handling a request may require that
payment by check be made in the form
of a certified check. ]

1‘) Billing procedures. A bill for
col lection, Form DI-1040, shall be
prepared for each request that requires
collection of fees. The requester shall be
}Igeri ded the first sheet of the DI-1040.

his Accounting Copy of the Form shall
be transmitted to the agency's finance
office for entry into accounts receivable
records. Upon receipt of payment from
the requester, the recipient shail forward
the payment along with a copy of the
DI-1048 to the finance office.

(k) Collection of fees. The bill for
collectionor an accompanying letter to
the requester shall include astatement
that interest will be charged in
accordance with the Debt Collection Act
of 1082, 31 U.SC. 3717, and
implementing regulations, 4 CFR 102.13,
if the fees are not paid within 30
calendar days of thedrte of the bill for
collection is maifed or hand-delivered to
the requester. Thia requirement doer not
apply if the requesteris a unit of state or
local government. Other authorities of
the Debt Collection Act or 1982 shell be
used, as appropriate. to collect the fees
(see 4 CFR Parts 101-105).

§2.21 Walver of fess.

(a) Statutory fee waiver. (1)
Document, shall be furnished without
charge or at a charge reduced below the
fees chargeable under 9 220 and
Appendix A if disclosure of the
information is in the public interest
becsuse it—

(i) In likely to contribute significantly
to public understanding of the
operations or ® clvitiea of the
government and . .

(i) La not primarily in the commercial
interest Of the requester. .

(2) Factors to be considered in
determining whether disclosure of
information “is likely to contribute
significantly to public understanding of
the operations or ® ctttitiea of the
government” are the following:

(i) Does the record concern the
opemtionr or activities of the
government? Records concern the
operations Or activities of the
government if they relate to or will
illuminate the manner in which the
Department or a buresu is carrying out
identifiable operations or sctivities or
the manner in which an operation or
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activity affects the public. The
connection between the records and the
operationa and activities to which they
are said to relate should be clear and
direct, not remote end attenuated.
Records developed outside of the
government and submitted to or
obtained by the Department may relate
to Uk operations and activities of the
government if they are informative on
how an agency is carrying out its
reﬁulatoqy.. enforcement, procurement or
other rctivitier that involve private
entitiea.

(ii) If & record concems the operationa
or activities of the government. is its
diacloaure likely ¢o contribute to public
understanding of there operations and
activities? The likelihood of a
contribution to public understanding
will depend on considemtion of the
content of the record. the identity of the
requester, and the intemlationahip
between the two. Is then o logical
connection between the content of the
requested record and the operation8 or
activities in which the requester is
interested? Are the disciosable contents
of the record meaningfully informative
on the operations or activities? Is the
focus of therequester on contribution to
public understanding. rather than on the
individual understanding of the
requester Or a narrow segment Of
interested persons? Doer the requester
have expertise in the subject area and
the ability and intention to disseminate
the information to the general public or
otherwise use the information in a
manner that will contribute to public
understanding of government operations
or activities? Is the requested
information sought by the requester
because it may be informative on
government opentiona or ®  ctivitiea or
because of the intrinsic value of the
information independent of the light that
it may shed on government operations
or @ Cclivitieat

{iii) If then is likely tobe o
contribution to gubllc understanding.
will that contribution be significant? A
contribution to public understanding
will be significant if the information
disclosed is new, clearly supports public
oversight of Department operationa,
including the quality of Department
activities and the effect of policy and
regulations oa public health and safety,
or otherwise confirms or clarifies data
on past or present operations of the
Department. A contribution will not be
significant if disclosure will not hrvr a
positive impact on the level of public
understanding of the operationa or
rctivitiea involved that existed prior to
the disclosurs. In particular. a
aignifiunt contribution is not likely to
arise from diacloaure of information

aready in the public domain because it
has. for example, previoualy been
published or is routinely available to the
genera public in e public reading room.

(3) Factors to be considered in
determining whether disclosure “is
primarily in the commercia interest of
the requester” ar e the following:

(i) Does the requester have a
commercial interest that would be
furthered by the requested disclosure? A
commercial interest iS e commercial.
trade or profit interest as there terms
are commonly understood. An entity's
status is Not determinative. Not only
profit-making corporations. but also
individuala or other organizations. may
have e commercia interest to be served
by disclosure. depending on the
circumatancea involved.

(i) If the requester her a commercia
intereat, will disclosure be primarily in
thet interest? The requester’'s
commercial interestis the primary
interest if the magnitude of that interest
is greeter than the public interest to be
served by diacloaure, Where arequester
iS e representative Of anews media
organization seeking information as part
of the news gathering process, it may be
presumed that the public interest
outweigha the organization's commercial
interest.

(1) Notice of denial. If a requested
statutory fee waiver or reduction is
denied, the requester shall be notified in
writing. The notice shall include:

(i) A statement of the basis on which
the waiver or reduction hes been
denied.

(i) A listing of thenames and titles or
poaitiona of each person responsible for
the denial

(iii) A statement that the denial may
be appedled to the Assistant
Secretary-Policy, Budget end
Administration and e description of the
procedures in 9 2.18 for appeal.

(b) Discretionary waivers. Fees
otherwire chargeable mey be waived at
the discretion of a bureau if e request
involves:

{1) Furnishing unauthenticated copier
of documenta reproduced for gratuitous
clistx-i!:muon:hms o )

2) Furnishing one co| a persona
doE:u)ment (e.g., a birth F::\émﬁute) toa
person Who has been required to furnish
It for retention by the Department;

(3) Furnishing one copy of the
tmnacript of & hearing before a herring
officer in a grievance or similar
proceeding to the em(jz)loyee for whom
the hearing was hel

(4) Furnishing records to donors with
respect to their gifts:

(5) Furnishing records to individuals
or private non-profit organizations
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§2.20 Fees

(8) Policy. {1) Unless waived pursuant
to the provisions of § 2.21. fees for
responding to FOIA requests shall be
charged in accordance with the
provisions of this section and the
schedule of charge8 contained in
Appendix A to this part.

(2) Feeb shall not be charged if the
total amount chargeable does not
exceed $15.00.

(3) Where there is a reasonable basis
to conclude that a requester or group of
requesters acting in concert has divided
arequest into a series of requests on a
single subject or related subjects to
avoid assessment of fees, the requests
may be aggregated and fees charged
accordingly.

{b)Commercial use requests. (1) A
requester seeking records for
commercial use shall be charged fees for
costs incurred in document search.
duplication and review.

(2) A commercia use requester may
not be charged fees for time spent
resolving legal and policy issues
affecting access to requested records.

(3) A commercid use request is a
request from or on behalf of aperson
who seeks information for a use or
purpose that further the commercid,
trade or profit interests of the requester
or the person on whose behalf the
request is made. The intended use of
records may be determined on the basis
of information submitted by a regquester
and from reasonable inferences based
on the identity of the requester and any
other available information.

(c) Educaticnal ond noncommercial
scientific institution requests. (1) A
requester seeking records under the
auspices of an educational ingtitution in
furtherance of scholarly research or a
noncommercial scientific institution in
furtherance of scientific research shall
be charged for document duplication.
except that the first 100 page8 of paper
copies (or the eguivalent cost thereof if
the records are in some other form) shall
be provided without charge.

(2) Such requesters may not be
charged fees for costs incurred in-

(i) Searching for requested recordr.

[il) Examining nqueated record8 to
determine whether they are exempt
from mandatory disclosure,

(iii) Deleting reasonably segregable
exempt matter.

(iv) Monitoring the requesters’
inspection of agency recordr, or

(v) Resolving legal and policy issue8
affecting access to requested records.

(3) An “educational ingtitution” is a
preschool. a public or private
elementary or secondary school. an
ingtitution of graduate higher education,
an institution of undergraduate higher
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education. an ingtitution of professiona
education, or an ingdtitution of vocational
education. which operates a program or
programs of scholarly research.

(4) A "noncommercial scientific
institution” is an inditution that is not
operated for commerce. trade or profit
and that is operated solely for the
purpose of conducting scientific
research the results of which are not
intended to promote any particular
product or industry.

(d) News media requests. () A
representative of the new media shall be
charged for document duplication.
except that the first 100 pages of psper
copies (or the equivalent cost thereof if
the records are in some other form) shall
be provided without charge.

(2} Representatives of the news media
may not be charged fees for costs
incurred in-

(i) Searching for requested records,

(i) Examining requested records to
determine whether they are exempt
from mandatory disclosure.

(iii) Deleting reasonably segregable
exempt matter.

(iv) Monitoring the requester’s
inspection of agency recordr. or

(v) Resolving legdl and policy issue8
affecting access to requested recordr.

(3)(i) A “representative of the new8
medid’ is any person actively gathering
new8 for an entity that is organized and
operated to publish or broadcast news
to the public. The term “news’ mean8
information that is about current events
or that is (or would be) of current
interest to the public. Examples of new8
media entities include, but are not
limited to. television or radio station8
broadcasting to the public at large, and
publishers of periodical8 (but only in
those instance8 when they can qualify
a8 disseminators of “news’) who make
their products available for purchase or
subscription by the general public. A8
traditional methods of new8 delivery
evolve (eg.. eectronic dissemination of
newspapers through
telecommunication8 services), such
adternative media would be included in
this category.

(ii) Free-lance journalists may be
considered “representative8 of the new8
media’ if they demonstrate a solid basis
for expecting publication through a
news organization. even though not
actually employed by it. A publication
contract or past record of publication. or
evidence of a specific free-lance
assignment from a NEWS organization
may indicate a solid basis for expecting
publication.

(€) Other requests. (1) A requester not
covered by paragraph8 (b).(c) or (d) of
this section shall be charged fees for
document search and duplication.

except that the first two hours of search
time and the first 100 pager of paper
copies (or the equivalent cost thereof if
the records are in some other form) shall
be provided without charge.

(2) Such requesters may not be
charged for costs incurred in-

(i) Examining requested records to
determine whether they are exempt
from disclosure,

(ii) Deleting reasonably segregable
exempt matter,

(iii) Monitoring the requester’8
inspection of agency records, or

(iv) Resolving legd and policy issuer
affecting access to requested records.

(f) Requests for clarification. Where a
request does not pmvide sufficient
information to determine whether it is
covered by paragraph {b). (c), (d) or (e)
of this section. the requester should be
asked to provide additional clarification.
If it is necessary to reek such
clarification, the request may be deemed
to have not been received for purpose3
of the time limits established in§ 2.17
until the clarification is received.
Requests to requesters for clarification
shall be made promptly.

(g) Notice of anticipated fees. Where
arequest does not state a willingness to
pay fees as high as anticipated by the
Department. and the requester has not
sought and been granted a full waiver of
fees under § 2.21. the request may be
deemed to have not been received for
purposes of the time limits established
IN § 2.17 until the requester has been
notified of and agrees to pay the
anticipated fee. Advice to requesters
with respectto anticipated fees shall be
provided promptly.

(h) Advance payment. (1) Where it is
anticipated that allowable feeS are
likely to exceed $250.00 and the
requester doe8 not have a history of
prompt payment of FOIA fees, the
requester may be required to make an
advance payment of the entire fee
before processing of his or her request.

(2) When a requester ha3 previously
failed to pay afee within 30 calendar
days of the date of billing. processing of
any new request from that requester
shall ordinarily be suspended until the
requester pays any amount still owed,
including applicable interest. and maker
advance payment of alowable fees
anticipated in connection with the new
request.

(3) Advance payment of fees may not
be required except as described in
paragraphs (h) (1) and (2) of this section.

(4) lssuance of a notice requiring
payment of overdue fees or advance
payment rhall toll the time limit in § 2.17
until receipt of payment.



Appendix A-Fees

The following uniform fee schedule is
applicable to al congtituent units of the
Department. It states the fees to be charged
to membem of the public for services
performed in searching for. reviewing and
bupiicating requested records in connection
with FOIA requests made under Subpart B of
this part and to services performed in making
documents available for inspection and
copying under Subpart A of this part. The
duplicating fees stated in the schedule are
aso applicable to duplicating of records in
response to requests made under the Privacy
Act. The schedule also states the fee to be
charged for certification of documents.

(1) Copies, basic fee. For copies of
document3 reproduced on a standard office
copying machinein sizesto 8%’ x 147, the
charge will be $0.13 per page.

Examples: For one copy of a three-page
document, the fee would be $0.39. For two
copies of athree-page document. the fee
would be $0.78. For one copy of a 60-page
document the fee would be $7.80.

{2) Copies, documents requiring special
handling. For copies of documents which
require specia handling because of their age.
s1ze, €tc., cost will be based on direct costs of
reproducting the materias.

(3)-(4) [Reserved]

(5) Searches. For each quarter hour, or
portion thereof, spent by clerical personnel in
manual searches to locate requested records:
$2.30. For each quarter hour. or portion
thereof. spent by professiona or managerial
personnel in manual searches to locate
requested records because the search cannot
be' performed by clerical personnel: $4.85.

Search time for which fees may be charged
includes al time spent looking for materi
that is responsive to a request, including line-
by-line or page-by-page search to determine
whether a record is responsive, even if the
search fails to locate records or the records
located are determined to be exempt from
disclosure, Searches will be conducted in the
most efficient and least expensive manner. so
as to minimize costs for both the agency and
the requester. Line-by-line or page-by-page
identification snould not be necessary If itis
clear on the face of adocument that it is
covered by a request.

(6) Review of records. For each quarter
hour, or portion thereof, spent by clerical
personnel in reviewing records. $2.30. For
each quarter how, or portion thereof, spent
by professional or managerial personnel in
reviewing records: $4.65.

Review is the examination of documents
located in response to a commercia use
request to determine whether any portion of
any document located is permitted to be
withheld and the subsequent processing of
documents for disclosure by excising exempt
material or otherwise preparing them for
release. Review does not include time spent
inresolving general lega or policy issues
regarding the application of exemptions.

(7) [Reserved)
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(8)Certification. For each certificate of
verification attached to authenticated copies
of records furnished to the public the charge
will be $0.25.

{9) [Reserved)]

(10) Computerized records. Charges for
services in processing requests for records
maintained in computerized form will be
caculated in accordance with the following
criteria

[8) Costs for processing a data request will
be calculated using the same standard direct
costs charged to other users of the facility,
and/or as specified in the user’'s manual or
handbook published by the computer center
in which the work will be performed.

(b) An itemized listing of operations
required to process the job will be prepared
(Le.. timefor centra processing unit. input/
output. remote terminal, storage. plotters.
printing. tape/disc mounting, etc.) with
related associated costs applicable to each
operation.

(c) Material costs (i.e.. paper, disks. tape,
etc.) will be calculated using the latest
acquisition price paid by the facility.

(d) ADP facility managers must assure that
all cost estimates are accurate. and if
challenged. be prepared to substantiate that
the rates are not higher than those charged to
other users of the facility for similar work.
Upon request. itemized listings of operations
and associated costs for processing the job
may be furnished to members of the public.

(e) Requesters entitled to two hours of free
search time under 43 CFR 2.20(e) shall not be
charged for that portion of a computer search
that equals two hours of the salary of the
operator performing the search.

(11) Postage/mailing costs. Mailing charged
may be added for services (such as express
mall) that exceed the cost of first class
postage.

(12)—(13) [Reserved]

(14) Other services. When a response to a
request requires services or material3 other
than those described in this schedule, the
direct cost of such services or materials to the
Government may be charged, but only if the
requester has been notified of such cost
before it is incurred.

(15) Effective date. This schedule applies to
al requester made under the Freedom of
Information Act and Privacy Act after
December 30, 1987.



having an official vokmtary or
cooperative relattonship with the
Department to assist the individua or
orgenization in its work with the
Department

(8) Farnishing records to state. local
and foreign governments, public
internationel organizations, and Indfan
tribes. when to do #0 without et is
an appropriste courtesy, or when the
recipiem is cerrying on a fonction
related to that of the Department and to
do so will help to aceomplish the work
of the Department;

{7) Pernishing ¢ record When to do so
saves costs aNd yields income equal to
the direct cost Of providing the records
(e.9., where the Department’s fee for the
service would be incloded in a billing
against the Department):

_ [8) Pornishing records when to do so
isin conformance with generally
established business custom (€.0.,
furnishing personal reference data to

{8) Purnishing one copy of s record in
order t0 assist the requester o obtain
financial benefits to which he or sheis
entitled (e.g.. veterans Or their
dependents, emplovees with
Gemmmmt ¢emploves compensation
claims or persons i&red by the
Government).

aJ Definitions. As used in the section:
1) “Act” means the Minerd Leasin
Act of February 25, 1920, as amended
the Act of August 4, 1978, Pub. L 84-377,
00 Stat. 1083 (36 U.S.C. 181 et seq.), and
the Mineral leasing Act for Acquired
Lands. as amen&d (30 U.S.C. 351 et

seq.)

zZ) “Exploration cense™ means a
license issued by the Secretary of the
Interior to condwct coat exploration
operations on |and subject to the Act
pursuant to the authority in section 2(b}
of the Aet, as amended (30 U.S.C.
201(b}).

(3] “Pairmarket value of coal to be
leased” means the minimum amount of a
bid the Secretary har determined hets
willing to accept in leasing coal within
lea& g tracts cffered in general lease
ssles or mend and offered fur lease
to publk bodies, tnchading Federal
agencies, rural electric cooperattves, or
non-profit corporetiens, controtled by
any of such entities pursnant |0 section
2(a} of the Act {30 U.S.C. 201(a)(1)).

(4) “Information” means data
statistics, samples end other facts.
whether analyzed or processed or not.
pertaining te Pederal coal resources,
which fit within an exemption to the
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Freedom of Information Act, sUS.C.
§52(b).

(b) Applicability. This tection applier
to the following categories of
information:

(1) Category A. Information provided
to or obtained by a bureau under section
2(b)(3) of the Act from the holder of an
exploration license;

(2) Category B. Information acquired
from commercia or other sources under
service coatract with Geological Swey
pursuant to rection 8A(b) of the Act, and
information developed by tha Geological
Survey under an exploratory program
authorized by section 8A of the Act;

(3) Category C Information Obtained
from commercial sources whkh the
commercial source acquired while not
under contract with the United States
Government;

(4) Category D. Information provided
to the Secretary by a federal department
Or agency pursuant {0 section 8A(e) of
the Act; and

(S) Category E. The fair-market value
of coal to be leased and comments
received by the Secretary with respect
to such value.

(c) Availability of infarmotion.
Information obtained by the Department
from various sources. will be made
available to the public as follows:

1) Category A—information.
Ca(te)gury A information shall not be
disciosed to the public until after the
areas to which the information pertains
have been leased by the Department, or
until the Secretary determines that
release Of the imformation |0 the public
would not damage the competitive
Fosition of the bolder cd the exploration

icense. whichever comes fivst.

(2) Category B—information.
Category B information shall od be
withheld from the public: it will be made
available by means of and at the time of

open filing or publication by Geological
Survi

gy.

(3) Cotegory C—Information.
Category C information shall not
made available to the public wnti] efter
the aress to which the information
pertains have been leased by the
Department.

(4) Category D—Information.
Category D information shall be made
available t0 the public under the terme
and conditions o which, at the time he
or she ecquired it, the head of the
department or agency from whom the
Sec;.tgry later obtained the information

reed.
5) Category E—Information. Cate
E i(n)omtion shall not be mde,uubﬁ?;y
until the lands to which the information
pertains have been leased, or until the
Secretary has determined that its

release prior to the issuance of o lease is
in the public interest.
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SAMPLE LETTER
RECORDS DO NOT EXI ST
(Agency Not nligated to Create a Record)

Ms. Ella Cution

A & MRealtors

1316 W©Madi son Street
d ney, MD 20832

Dear Ms. Cution:

This letter is in response to your Freedom of |nformation Act
(FOIA) request of March 10, 1989, in which you seek access to an
inventory of Governnent conmmercial activities for the State of
Arizona. The Bureau does not maintain a listing of A-76
activities by State or geographical area, but rather by type of
commercial activity.

Under 43 CFR 2.14(c), the Department is not required to create or
conpile a record to respond to an FO A request. The Act applies
only to records in existence at the time the request is made.

In addition to nyself, Janice Jones, _At_torneK_-Advi sor, Office of
the Solicitor, was involved in determning this response.

You may appeal this response, in accordance with 43 CFR 2.18, by
witing to the Freedomof Information Act Appeals Oficer, Ofice
of the Assistant Secretary - Policy, Mnagenent and Budget,

U.S. Departnment of the Interior, MS-2242, MB, Wshington, D.C
20240.  Your appeal mnust be received no |later than 20 workdays
after the date of this letter. Both the envelope and the letter
shoul d be marked "FREEDOM OF | NFORVATI ON APPEAL." A copy of your
original request and this letter should acconpany your appeal,
aleng W th any information you have which | eads you to believe
the records do exist, including where they mght be found, if the
| ocation is known to you.

Sincerely,
N M Small

Chief, Procurement and
Property Managenent Division

3/28/91 #383A-1
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EXAMPLES OF PERSONAL VERSUS AGENCY RECORDS

1. A supervisor maintains his own personal notes to use as a
nmenory Hogger for performance evaluations. They are maintained
privately and not circulated to any other enployees. The notes
are not kept in official agency files, and the supervisor can
renove them fromthe office and destroy themat wll

Al t hough the notes are physically located in'the Departnent and
concern DOL enpl oyees, they are not under the control of the
Department and not subject to the Privacy Act. The supervisor
created the notes solely for his own convenience and he is the
only one privy to them They may not be passed on to another
supervi sor nor nmay they be used wholly or in part to support a
performance rating or any personnel action. The notes are
personal records and as such exenpt fromthe provisions of the
FO A

Not e: If personal records, e.g., supervisor's notes, are renoved
from the inmediate custody of the supervisor and placed in the
Supervisors' Personnel Files, they wll be subject to

rel easability under the Act. Once an FO A request is received,
the files cannot be altered.

2. Every week the Director's secretary prepares a daily agenda
listing the activities for each day of the upcom ng week. The
agenda is circulated to the staff for informational purposes.

The daily agenda is an agency record. The docunment, which is
created at agencg expense by an agency enployee, is circulated to
the staff for a business purpose. It is created for the express
purpose of facilitating the daily activities of the office. Any
personal information could easily be segregated fromthe business
material, if necessary.

3/28/91 #383A-1
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3. A supervisor keeps an appointnent cal endar on her desk on
whi ch she notes upcom ng business neetings as well as persona
appointnments, e.g., lunch with an old school mate, doctor's

appoi ntmrent, etc. Her secretary may note appointnents that have
been schedul ed for her.

The calendar is not an agency record. Al though created by an
agency enpl oyee at agency expense, it contains little, if any,
substantive information. The cal endar was created for the

supervi sor's personal convenience so that she could organize both
her personal and business appointnents. It is not circulated to
other enployees as it was not intended for their use. The agency
did not require the supervisor to maintain the cal endar and she
is free to destroy it at any tine.

Note: To avoid problens, an official may wish to maintain two
cal endars, one for business and another for personal use.

4. The division chief keeps old tel ephone nessage slips that
indicate the nanes of the callers, the dates and tines of the
calls, the tel ephone nunbers where the callers can be reached,
and in sone cases, brief nessages.

The nessage slips are not agency records. Although created by
the division chief's secretary at agency expense, the docunents
contain no substantive information. The docunents were created
solely for the official's personal convenience and not used by
anyone other than the enployee. The nessage slips, in this
instance, are retained by the official and not placed in agency
files. The official nmay destroy the notes at his own discretion

3/28/91 #383A-1
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2.1 Control System
A Each bureau will establish and maintain a control

system whi ch ensures that--

(1) Responses are prepared properly and in a tinely
manner,

(2) Information provided in the Departnent's annual
report to Congress is accurate and conplete, and

_ (3) Background information is maintained to support
possible litigation.

B. Al FOA requests will be entered into the system

2.2 Bureau Responsibility. Each bureau will have at |east one
control office that wll be responsible for

A Reviewi ng all incomng requests and determning the
action office responsible for preparing the response.

B. Assigning a control nunber to each request (e.g.
05-90- 001 woul d be assigned to the first request received by the
Ofice of the Secretary in calendar year 1990).

C Maintaining a log of all FO A requests received (see
[llustration 1 to this Chapter). The |og should provide the
follow ng information:

(1) FO A control nunber assigned,

(2) Nane and affiliation of the requester
(3) Date of letter

(4) Date received,

(5) Date response due;

(6) Date response signed:

(7) Action office;

(8) Subject of request:

(9) Disposition - whether granted or denied:

3/28/91 #383A-1
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(10) Exemptions applied if a denial;
(11) Ti ne extensions taken;
(12) Fees due, collected, and wai ved; and

(13) Any other remarks; e.g., whether it has been
referred to another bureau in part.

D. Noting each FO A request with the follow ng
i nf or mati on:

(1) FO A control nunber:
(2) Date received;
(3) Date due; and
(4) Action office.

E. Controlling and tracking the requests to nmake sure that
deadlines are net (see paragraph 3.2 of Chapter 3), responses are
conpl ete and accurate, records are provided, fees are coll ected,
etc. (see IIlustration 2 to this Chapt er whi ch provi des a sarrple
request control form.

2.3 Action Ofice Responsibility.

A The action office wll performthe necessary research
and prepare the response to the requester, a copy of which wll
be sent to the control office (the FO A control nunber shoul d be
indicated in the upper right-hand corner).

B. The action office wll send a copy of all denials to
the Bureau FO A Oficer.

2.4 Handling FO A Requests.

A Each request should be affixed to a transmttal sheet
or folder that identifies it as an FO A request requiring
priority treatment.

B. To ensure a tinmely response by the Department, FO A
requests will be processed as expeditiously as possible.
Requests will be designated "FOIA" and hand-carried from one
office to the next whenever practical to do so.

3/28/91 #383A-1
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2.5 Recordkeeping. FOA files may constitute a system of
records under the Privacy Act if they are retrievable by nane or
sone other type of personal identifier. Files subject to the Act
wi |l be maintained in accordance with the Departnent's

regul ations &43 CFR Part 2, Subpart D), 383 DM|-13, and the
appropriate Privacy Act systens notice (0S-71, FO A Request Files
System and OS-69, FO A Appeal Files).

A Initial Requests.

(1) Bureaus will maintain an official file on each
FO A request received. The official file will include:

(a) A copy of the incomng letter and DOI's
response:

_ _ (b) A detailed account of every record or part of
it disclosed to a reauester (or a copy of the docunents
di sclosed, with any deletions marked);

(c) Notations of any request to waive fees and
the agency's response;

(d) Any records concerning the status of the
request, followup correspondence Wth the requester, and a record
of any tine extensions taken:

(e) Intra-agency conmunications concerning the
request:

(f) A copy of the DI 1040, Bill for Collection
and any rel ated records; and

(g) A copy of any appeal filed and the
Departnent's determ nation on the appeal

(2) Files created in response to requests for
i nformation under the FO A are covered under CGeneral Records
Schedul e (Grs) 14, item numbers 11, 13 through 15, and 36, and
are maintained by the action office, central file facility, or
the FO A Oficer/Coordinator, as appropriate.

B. Appeal s. The FO A Appeals O ficer maintains the
official files for all FO A appeals in accordance with GRS 14,
item12. The file consists of the appellant's letter and the
EEpartnent's reply and any rel ated correspondence and supporting

ocunent s.
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C. Di sposition Authority. An FO A request for records
mai nt ai ned beyond their authorized destruction date will bar the
di sposal of such records pending final resolution of the request,
i ncluding resolution of any appeal and litigation (see
384 DM 1.6F).

2.6 Coordination

A If a programoffice receives an FO A request directly
fromthe requester, it will send a copy of the request to the
control office to be logged in and assigned a control nunber (see
paragraph 2.4B of this Chapter).

B. Any tine an action office refers an FO A request to
anot her conmponent within the sane bureau, or to another bureau or
aﬂency for direct response, the responsible official will notify
the control office in witing.

C. An enpl oyee who receives an incorrectly routed FO A
request wll pronmptly notify the control office and forward the
request to that office for reassignment (see paragraph 2.4B of
this Chapter).

D. The action office will notify the control office
i medi atel y whenever it has extended the tine limt for
responding to a request. The FO A control nunber assigned to the
request and the nane of the requester should be provided, along
with the justification for the extension.

E. Bureaus wi || advise the Departnental FOA Oficer
whenever they receive a request invo vin? mul ti pl e bureaus that
may require coordination to ensure a uniformresponse by the
Depart nent .

3/28/91 #383A-1
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OFFICE OF THE SECRETARY
FREEDOM OF INFORMATION ACT
REQUEST CONTROL FORM

FOTA Handbook
(383 DM 15)
Chapter 2.2E
Tllustration 2

FOIA Request Number

0S -8 990_5 4

Current Date

051031839

Action Office for Direct Response
PMI/DRD

Mail Stop
2242

Requester’'s Name

Elizabeth Barnes

Statutory Due Date

0 5/.137/8_9_

Instructions to Action Office: To meet the statutory ten (10) workday response requirement, your response should be
completed and dated no later than the “Statutory Due Date” shown above. Processing of this request must adhere to Office
of the Secretary Administrative Handbook (OSHB). Number 36. Processing of Freedom of Information Act Reguests.

The bottom section of this form, reflecting costs incurred in processing the request, must be completed. The completed
form along with a copy of the response should be forwarded to the Freedom of Information Act Officer, Office of the Sec-

retary, Office of Administrative Services (PMO). Mal Stop 5412, Main Interior Building.

PROCESSING FEES
(See OSHB No. 36, 7.11)

Service cost

Clerical Search / Review ($2.30 per quarter hour) . . . .. ..o i it i e S
Professional / Manageriad Search and Review (34.65 per quarter hour) 9.30
Photocopy ($.13 Per Page) .. ..ottt e e 13.65
Printing of Material (Actual Cost) ........... ... ... ... ... ... ...
Copies Requiring, Specid Handling (Actual Cost for Reproductiq
Verification Centficates ($.25 per certificate) ...
Computerized Records ....................
Postage (Actual Cost Exceeding 1st Class) ........ >
TOTAL FEE ...\ttt e s 2295
CHECK THIS BOX IF PROCESSING FEES HAVE BEEN WAIVED L__]

Response Prepared By Telephone -Number Date -

Alice Long (202) 208-1000 05-1 5-89

3/28/91 #383A-1
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3.1 Inquiries for Information Versus Records. The recipient of
a request should make a determnation as to whether it is subject
to the FOA (i.e., a request for records) or nerely a request for
information. |If the requester seeks an answer to a specific
question, or an explanation of policy, procedures, or a
Departmental action, DOL is not required to process the request
under the FOA. However, the action office should handle the
request in a timely nmanner.

Exanpl es:

(1) A request that asks whether XYZ conpany has ever
submtted a contract proposal in response to any DOL
solicitation, is not subject to the FOA

(2) A request that asks for the dollar amount of DOi's
contract with the XYZ conpan% for copiers or what type of
equi pnment i s covered under the contract would be subject to
the FOA if disclosure of the contract docunent woul d answer
t he questions.

3.2 Tinme Limts.

A Initial Determinations. An action office will respond
to an initial FOA request no later than 10 workdays after the.
aﬁpropriate control office receives it. The response nust advise
the requester of the records DOL intends to disclose or to
wi t hhol d, the exenption§s) aut hori zing the w thhol ding (including
a citation or summary of each exenption), and provi de sound
grounds for w thholding the docunent(s).

B. _Apgeals. After receiving an appeal, DOL has 20
wor kdays in which to issue a determ nation

C. Rel ease of Records. As long as the requester has been
infornmed of the agency's decision with respect to disclosure or
nondi scl osure, the Departnent need not rel ease the requested
records within the time limts set forth in A and B, above. If
the records to be disclosed are not provided with the initial
response, they will be sent as soon as possible thereafter.

D. Running of Basic Time Limit. The lo-workday tinme [imt
begins to run when a request 1S recelved by the aﬂpropriate
bureau or office either at headquarters or in the field. Wen it
is necessary to forward a request to another installation for
response, the tine [imt begins upon receipt at the installation
in possession of the records; The running of the basic time
limt may be delayed under the follow ng conditions:

3/28/91 #383A-1
New



DEPARTMENT OF THE INTERIOR

DEPARTMENTAL MANUAL

FREEDOM OF | NFORMATI ON ACT HANDBOOK
(383 DM 15)

Chapter 3 Processing Requests 3.2D(1)

(1) The requester has not stated a willingness to pay
fees as high as those anticipated and has not sought and been
granted a full fee waiver (see paragraph 4.9c of Chapter 4);
or

(2) The requester has not made a required advance
paynment (see paragraph 4.9p of Chapter 4).

The 10 workdays will not begin until the request has been
clanifufd or the records reasonably described and any fee issues
resol ved.

3.3 Extension of Tine Limts.

A Justification. In the follow ng unusual circunstances,
DOL n%% extend the tine limts prescribed in paragraph 3.2 of
this Chapter:

(1) The need to search for and collect the requested
records fromfield facilities or other establishnents that are
separate from the installation processing the request:

_ (2) The need to search for, collect, and appropriately
exam ne a vol um nous amount of separate and distinct records
demanded in a single request; or

(3) The need to consult with another agency having a
substantial interest in the determnation of the request or anong
two or nore conponents of the Departnent having substanti al
subject-matter i1nterest therein.

_ B. Limtation. |If necessary, nore than one extension of
time may be taken. However, the total extension of time must not
exceed 10 workdays with respect to a particular request.

C. Notifying the Requester. If an extension is necessary,
the responsible official wll notify the control office and
prepare-a letter to the requester informng himher of the reason
for the extension (see A above) and the anticipated date of the
response (see Illustration 1 to this Chapter). The letter to the
requester should be sent prior to the expiration of the basic
time limt (the initial 10 workdays).

3.4 Describing the Requested Records.

A The requester nust describe the records sought in
sufficient detail to enable an enployee famliar with the subject
area of the request to locate the records with a reasonabl e
amount of effort.
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B. Wien a request is overly broad in scope, unfocused, or
I nvol ves an extrenely vol um nous anount of records or a
burdensone search (e.g., "Send me any and all docunents the
Department has that reference or nention the XYZ Co. or any of
its officers, enﬁloyees, or consultants"), the action office
shoul d contact the requester to try to identify and clarify the
records sought and to reformul ate the request (see o
Illustration 2 to this Chapter). This includes explaining how
the agency's records pertinent to the request are filed, indexed,
grouped, etc., so that the requester understands how to narrow
the request. The individual handling the request should work
with the requester to:

(1) Limt the scope of the request to specific
conmponents or geographical areas of a bureau' or to a single
bur eau:

(2) Define the subject matter;

_ (3) Narrow the scope of the request to a certain
ti meframe: and

(4) Carify terms wthin the context of the request.
~c. The lo-workday tine limt will not start until DOL
recei ves a request reasonably describing the records or
clarifying the initial request.

3.5 Locating the Records.

A | mredi atel y upon receiving the initial request, the
responsi ble official (see paragraph 1.5 of Chapter 1) w |
deternmine whether DOl has the records. |f the agency does not

have the records, the requester will be advised accordingly (see
[llustration 3 to this Chapter).

B. If the official believes that records covered by the
request are located at another DOL installation or another
Federal agency, he/she will follow the procedures in paragraph
3.8 or 3.9 of this Chapter

C. | f the request involves the records of nore than one
office within the same bureau, the official will coordinate the
rﬁunstlxith the Bureau FOA Oficer or his/her counterpart in
the field.
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D. |f the bureau has retired the records to a records

center, the official will pronptly |locate the records and request
their return to his/her custody or nmake other arrangenents for
themto be reviewed.

E. |f the records cannot be |ocated, the official wll
notify the requester in wwitinq and send a copy of the letter to
the Bureau FOA Oficer (see Illustration 3 to this Chapter). A
notice to the requester that records cannot be found constitutes
a deni al under Departnental regulations; therefore, the letter
wll require a paragraph on appeal rights (see paragraph 3.16A(6)
of this Chapter).

F. If the request is unclear, the official will contact
the requester for clarification. Wen it requires substantial
clarification, DOL wll ask the requester to submt an anended
witten request. The basic tine [imt does not begin until the
clarification letter is received (see paragraph 3.4 of this
Chapter).

3.6 Reviewing the Records.

A The responsible official will nmake a detailed review of
the requested records and consult interested offices before
gﬁklng ﬁ deci sion on the request (see paragraph 3.9a of this

apter).

B. The official wll review the records and deci de
whet her the informati on should be rel eased or denied. He/ she
must consult the designated FO A attorney prior to:

(1) Wthholding a requested record,

_ (2) Rel easing a requested record that is exenpt from
di scl osure, or

(3) Denying a fee waiver.

C. It is the policy of the Departnent to w thhol d
information falling within an exenption only if:

(1) Disclosure is prohibited by statute or Executive
order, or

(2) Sound grounds exist for invoking an exenption
under the FO A
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3.7 Interim Response.
A. To avoid unnecessary appeals and litigation, bureaus
w Il nake every effort to keep requesters apprised of the status
of their requests. |If a decision on a request has not been nade

wthin the given time [imts or an extension thereof, a requester
may treat the delay or |ack of response as a denial and file an
appeal or sue the Departnent. It is essential to comunicate
wth the requester--this shows good faith on the part of the
Depart nent .

B. Wien the action office is unable to respond in a tinely
manner, an interim response should be Preﬁared. The letter
shoul d be brief, acknow edge recei pt of the incom ng
correspondence, and advise the requester when he/she na% expect a
final response. The requester also will be advised of his/her
right to treat the delay as a denial and appeal the nmatter (see
[llustration 4 to this Chapter).

3.8 Records of Qther Agencies.

A. If DOL receives a request for records in its possession
that originated with another Federal agency, the Departnent w ||
refer the request to that agency unl ess--

(1) The record is of primary interest to the
Departnent (the Departnment has primary interest in a record if it
was devel oped or prepared pursuant to DOL regul ati ons, directives
or at its request);

o ~(2) The Departnent is in a better position than the
originating agency to assess whether the record is exenpt from
di scl osure; or

(3) The originating agency is not subject to the Act.

B. When the request is referred, the responsible official
will:

(1) Informthe requester in witing that DOL is
forwardi ng the request to another agency for response (see
Il lustration 5 to this Chapter), an

' (2) Pronptly send the request to the appropriate
agency (see Illustrations 6 and 7 to this Chapter).
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C. | n accordance wth EO 12356 of April 2, 1982, Nationa

Security Information, requests for docunments classified by
anot her agency are to be referred to that agency for processing.

3.9 Intradepartnental Consultation and Referral.

A | f abureau (other than the Office of Inspector
General ) receives a request for records in its possession that
originated wth or are of substantial concern to another bureau,
it will:

(1) Consult with that bureau before decidi ng whet her
to release or withhold the material; or

(2) Refer the request (or the relevant portion
thereof) to the appropriate bureau for direct response (see
[llustration 8 to this Chapter). Such referrals will be nade
expedi tiously.

B. |f a request involves correspondence signed at the
Deputy Assistant Secretary |evel or above, the appropriate
Assistant Secretary's office and the FOA attorney for that
program area nust be consulted. This applies even though the
correspondence nmay have originated with a bureau/office (note
exception in A above).

C. If a request is referred to another bureau or another
installation within the same bureau (e.g., from headquarters to a
field office), the requester will be advised in witing of the
referral. he letter to the requester should include:

(1) The nane and tel ephone nunber of a contact, and

(2) The mailing address of the responsible bureau/
of fice.

D. The action office will send a copy of any referral

letter along with the original request to the appropriate control
of fice.

3.10 Expedited Service. DOl does not provide expedited service
for FOA requests. Requests are generally processed on a "First
in, first out" basis: however, exceptions may be nade in the
follow ng circunstances (see the DQJ FO A Update, Sunmmer 1983,
Vol. IV., No. 3, p. 3):

A Wienever an individual's life or personal safety woul d
be jeopardized by failure to act pronptly, and
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B. Whenever the requested records are needed in connection

with a judicial or admnistrative proceeding and are critical to
preserving the requester's "due process rights," assumng the
Information is not otherw se available.

3.11 Relationship of the FOA and the Privacy Act.

A. When an individual requests records pertaining to
hi nsel f/ hersel f that are contained in a Privacy Act system of
records and cites both the FO A and the Privacy Act, the request
wi |l be handled so that the individual is granted the greatest
access to his/her records that either Act provides. en an
i ndi vi dual submts an FO A request for records pertaining to
hi nsel f/ hersel f that are not covered by the Privacy Act, the
request will be treated as any other FO A request.

B. A request froman individual for access to his/her
records that cites neither Act may be processed under both Acts
(e.g., "I would like all the records the Departnent of the

Interior has on ne..."). However, in the event the request is
not processed under po1's FO A/ Privacy Act regul ations, the
requester nmay not be denied access to any information required to
be disclosed pursuant to the statutes.

C When a third party submts an FO A request for
information that is subject to the Privacy Act and the
information is not required to be rel eased under the FOA, the
material may not be disclosed without the prior witten approval
of the individual on whom the record is naintained. For exanple:
"Send nme all the records DOL has on nr husband, Justin Case".

Any enpl oyee who knowingly and willfully discloses information
protected by the Privacy Act may be subject to crimnal
penal ties.

D. The Privacy Act never prohibits disclosure of naterial
that the FOA requires to be rel eased, such as the grade |evel
%ﬂd salfry of a Federal enployee (see paragraph 3.22a of this

apter).

E. The Privacy Act, unlike the FOA only applies to U S
citizens or lawfully admtted aliens.

F. I n handl ing such conbined FO A/ Privacy Act requests,
the fee provisions and tine limts applicable to the FO A apply,
except that with rePard to those records that are subject to the
Privacy Act, DOL only can charge the person who is the subject of
the records for duplicating the material and not for search or
review time
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3.12 Preparing the Response Letter.
A Ceneral .

(1) Respond pronptly to requests and tel ephone calls
related to the FO A

(2) Strive to convey a helpful, responsive attitude by
the tone of voice, style, and wording chosen

(3) Use clear, plain |anguage which can be understood
by the recipient.

(4) Be courteous and sensitive to the needs of the
publ i c.

(5) Conply with the requirenments in paragraph 3.14 of
this Chapter

B. Content of Letter.

(1) Responses should open with a reference to the
specific information requested, the date of the initial request,
and the date of receipt if delayed. For exanple, "This responds
to your January 7, 1989, Freedom of Information Act request
(received in this office on February 1, 1989) in which you seek
access to copies of travel vouchers for certain key officials.”

(2) The name and tel ephone nunber of a contact
famliar wth the request should be included.

(3) If the records are not provided with the initial
response, the requester should be advised of the circunstances of
the delay and the date when he/she may expect to receive them

(4) If the request involves records which may be
| ocated in several bureaus, the requester should be advised that
the bureau is responding for records under its purview only (see
[llustration 9 to this Chapter).

(5) Fees shoul d be addressed even when the requester
I's not charged.

(a) The foll ow ng | anguage may be used when a fee
I's not charged:

(i) The fee incurred in responding to your
request did not exceed $15 and has, therefore, been walved.
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(ii) W have reviewed your request and
determ ned that disclosure of the requested information is in the
public interest, therefore, all fees are waived.

(b) Wien a fee is to be charged, advise the
requester as to how the fee is calculated. For exanple

The fee for the enclosed docunents is $22. 95,

$9.30 for search tine and $13.65 for photocopying.
A breakdown of these costs is shown on the attached
Bill for Collection.

See Illustration 2 to Chapter 4.

(c) |If fees are applicable, provide
explicit instructions to the requester for subm ssion of paynent
or advise himher that a bill wll follow.

"A Bill for Collection is enclosed. Please nmake
paynment by check or noney order clearly marked "FOIA
Fee", payable to the "Departnent of the Interior

(or nanme of the bureau or office)." The term United
States or the initials "U S." should not be included on
the check or noney order. Send the payment to the
(insert title and address where paynent is to be
mai | ed). Your payment should be received within 30
days of the date of the Bill for Collection. [Interest
wi || be charged under the Debt Collection Act of 1982
(31 U S.C 3717) and inplementing regul ations

(4 CFR 102.13) if the fee is not paid within 30

cal endar days of the date on the Bill for Collection.”

(@) The interest requirenent does not apply if
the requester is a State or |ocal government, Other authorities
will be used to collect outstanding fees. Consult with the

appropriate budget/finance office for exact |anguage to be used
in these cases.

3.13 Signature Authority.

A Final decisions on initial requests are nade by the
followng officials:

(1) For requests to headquarters, the head of the

bureau or an official whomthe head of the bureau has designated
in witing.

(2) For requests to field installations, the head of
the installation or such higher authority as the head of the
bureau may designate in witing.
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(3) For requests to the Ofice of the Secretary, the
Director of Administrative Services, an Assistant Secretary or
Assistant Secretary's designee, and any official whom the
Secretary has designated in witing (see 210 bM1.1 and
212 DM 9. 7).

B. Bureaus w Il ensure that officials responsible for
maki ng FO A determ nations have the expertise necessary to
exerci se sound judgment.

3.14 Action Ofice Responsibility. The office handling the
request 1s responsible for:

A hbtifyin% the requester of the Departnent's intention
to disclose or withhold the requested records within the tine
limts specified in paragraph 3.2 of this Chapter

B. Ensuring that an adequate search is conducted and that
any records responsive to the request are reviewed properly;

C. Consulting with appropriate offices, including the
Ofice of the Solicitor (SOL), If a decision is nade to release a
record exenpt from disclosure or a denial is involved:

D. (bt ai ning necessary concurrences,

E. Fol | owi ng uE to make sure that |egible copies of the
records are sent to the requester if not sent with the initial
response;

F. Keeping a record of information that has been rel eased

orwthheld as a reference for future requests (to determ ne
$hftger the material is in the public domain) and for any appeal
iled:

G. (bt ai ni ng assurance of paynment or advance paynent as
necessary and preparing the Bill for Collection, DI 1040, when it
is not prepared by Finance (see paragraph 4.9 and Illustrations 3

through 5 to Chapter 4); and
H. Sendi ng a copy of the response to any affected office.

Il lustrations 10 and 11 to this Chapter provide an overview for
responding to an FO A request.

3.15 Initial Response--Ganting Access. Wen the action office
decides to release a requested record, it will notify the
requester as to when and where the record i s available for
inspection or as the case may be, when and how copies wll be
provided. |f fees are due, a statenment regardi ng the fees and
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the procedures for paynment is to be included in the initia
response |letter (see paragraph 3.128B(5) of this Chapter).

3.16 Initial Response--Denying a Request in Part or Wole.

A \Wen the action office decides that all or part of a
requested record should be withheld (even if one word is
deleted), it will notify the requester in witing (see
IIlustration 12 to this Chapter). The denial letter wll

(1) Indicate the date of the initial request and the
date DOL received the request if delayed:

(2) Briefly describe the requested records;

(3) Describe the docunments or parts withheld fully (if
the records are volum nous, they nmay be categorized for
description purposes), being careful not to reveal the contents
of the information w thheld;

(4) Include the specific exenption(s) and the sound
grounds for wthhol ding each part denied;

(5) State the name and title of the official who is
responsi ble for denying the request, if it is soneone other than
t he person who signs the letter (the names of any individuals
consulted in the review process also may be included);

(6) Advise the requester of his/her right to appeal in
witing to the Assistant Secretary - Policy, Managenment and
Budget. A sanple paragraph foll ows:

"You may appeal this partial (full) denial to

the Assistant Secretary - Policy., Managenent

and Budget no later than 20 workdays

(after the date of this letter/after receipt

of the requested records). Your appeal nust

be in witing and addressed to: The Freedom

of Information Act Appeals Oficer, Ofice of

the Assistant Secretary ~ Policy, Mnagenent

and Budget, Department of the Interior

M5-2242, M B, Washington, DC 20240. A copy of your
original request and this denial letter should
acconpany the ap?eal. The appeal should be narked
both on the envel ope and the face of the letter, with
the | egend, "FREEDOM OF | NFORVATI ON APPEAL."  Your
letter should also contain a brief statenent of the
reasons why you believe this initial decision to be in
error."”
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B. A decision denying a request for failure to reasonably

describe requested records, for other procedural deficiency, or
because requested records cannot be located will be in witing
(see Illustration 3 to this Chapter) and w !l include:

(1) A -description of the basis of the decision;

(2) Alist of the nanes and titles or positions of
each person (esFonS|bIe (the nanmes of any individuals consulted
al so may be included); and

_ (3) A statenent that the matter nay be appealed to the
AﬁSls;ant Secretary - Policy, Mnagenment and Budget (see A(6),
above).

C. |f the bureau fails to informthe requester of his/her
appeal rights, the requester may sue the Departnent.

D. The Ofice of the Solicitor will be consulted whenever
a decision is made to withhold a requested record, rel ease a
record that is exenpt from disclosure, or to deny a fee waiver
(see paragraph 3.6 of this Chapter).

~ E. Acopy of all denials will be sent to the Bureau FO A
O ficer or the appropriate control office.

3.17 Deleted Portions. Wen a record contains both exenpt and
nonexenpt material, any reasonably segregable part of an

ot herwi se exenpt docunent will be disclosed. Wen disclosing a
record to a requester, the official will indicate all deletions
clearly; it is a good practice to indicate which exenption is
beln% used in the margin of the docunent--this avoids confusion.
In the cover letter to the requester, describe in as nuch detai
as possible the kind of material deleted, being careful not to
reveal the information withheld. Deleting even one word
constitutes a partial denial. Before disclosing a record, the
official will note the parts wi thheld, either by marking the
original or by keeping a page-by-page |ist.

3.18 Consulting with Submtters of Conmercial and Fi nanci al
| nf or mat 1 on.

A Pol i cy.

(1) If a requester seeks a record containing trade
secrets or commercial or financial information submtted by a
person outside of the Federal Governnment, the bureau processing
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the request will provide the submtter with notice of the request
whenever -

(a) The subm tter has designated the information
as comrercially or financially sensitive, or

(b) The bureau has reason to believe that
di sclosure of the information may result in comercial or
financial injury to the submtter. Were notification of a
vol um nous nunber of submtters is required, such notification
may be acconplished by posting or publishing a notice in a place
that is reasonably accessible.

(2) Notification is not required if:

(a) The bureau determnes prior to giving notice,
that the request for the record should be denied;

(b) The informati on has previously been |awfully
published or officially made available to the public;

(c) Disclosure is required by a statute (other
than the FOA) or regulation (other than 43 CFR 2, Subpart B);

(d) Disclosure is clearly prohibited by a
statute, as described in 43 CFR 2.13(c)(3);

(e) The informati on was not designated by the
submtter as confidential when it was submtted, or a reasonabl e
tine thereafter (if the submtter was specifically afforded an
opportunity to nmake such a desiﬂnation) unl ess DOL has
substantial reason to believe that disclosure of the information
woul d be conpetitively harnful

(f£) The designation of confidentiality nmade by
the submtter is obviously frivolous; or

(g) The information was submtted to the
Departnent nore than 10 years prior to the date of the request,
unl ess the bureau has reason to believe that it continues to be
confidential.

B. Pr ocedur es.

(1) I'f a bureau receives a request for records or
information that an individual has submtted to the Governnent,
the responsi ble official will tel ephone the submtter whenever
possible and follow up in witing to:
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(a) Inform himher that the bureau has received
an FoIA request for information or records that he/she has
provided (see Illustration 13 to this Chapter).

(b) Invite the submtter to provide a detailed
statenent of any objection to disclosure. The subnitter's
statenment should explain the basis on which the information is
clainmed to be exenpt under the FOA including a specification of
any claimof conpetitive or other business harmthat would result
from di sclosure. The statement should al so include a
certification that the information is confidential, has not been
di sclosed to the public by the submtter, and is not routinely
avail able to the public from other sources.

(c) Informthe submtter that the bureau will
consider his/her witten recommendation if it receives it within
a reasonabl e nunber of days (in nost cases, not nore than 10
wor kdays) after receipt of the agency's letter (the letter should
be sent certified mail, return receipt requested). Depending on
the circumstances, however, the bureau may at its discretion
allow nore time for the submtter to review the materi al

_ _ (i) The official may wish to nmeet with the
submtter to review the material or to discuss any problens.

_ _ (ii) If the submtter's statement is not _
received on tine, the bureau should send the requester an interim
response advising hinmher of the reason for the delay.

_ ~ (2) If the bureau decides to disclose any part of the
information that the submtter has asked to be withheld, the
responsi ble official wll pronptly:

o (a) Tel ephone the submtter to inform hinfher of
DOI's deci sion, and:

o (b) Confirmthe tel ephone call wth a letter
sent certified mail, return receipt requested (see Illustration
14 to this Chapter), inforning the submtter that the bureau wl|
del ay a reasonabl e nunber of days (in nost cases, not nore than
10 wor kdays) before disclosing the information (a copy will also
be sent to the requester). The letter to the submitter will:

_ (i) Contain a conplete copy of the materi al
to be disclosed or will give the submtter an opportunity to
review the material in poi's offices;

_ (i) Explain why his/her objections are not
sust ai ned;
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(iii) Include a disclosure date: and

(iv) Be sent for surnamng along with the
bureau's letter of re3ﬁonse and be dated and postmarked the sane
day as the letter to the requester (see Illustration 15 to this
Chapter). The records will be mailed at a |ater date,

(3) If aclaimof confidentiality has been found
frivolous in accordance with 43 CFR 2.15(d) (4)(vi) and a
determ nation is nade to rel ease the information w thout
consulting the submtter, notify himher of Doi's decision and
t he reasons therefor a reasonabl e nunber of days (in nobst cases,
not nmore than 10 workdays) prior to the date on which disclosure
is to be made.

(4) If, after an independent analysis, the bureau is
in agreement with the submtter's position that all or a part of
a record should be withheld, the responsible official will notify
the submitter. In this event, the letter to the requester should
state that the bureau's decision to withhold is based on a
careful, objective analysis of the requested records and not
merely on the fact that the submitter objected to disclosure.

(5) |If a requester sues the Departnent to conpel
di scl osure of the requested information, SOL will ensure that the
submtter is notified promptly. If the submtter sues DOL to
enjoin disclosure of the records, SCL also will ensure that the
requester is notified promptly.

3.19 Sensitive Requests. After consulting with the bureau's
Ofice of Public Affairs, the action office will notify the
Speci al Assistant to the Secretary and Director of Public Affairs
of any sensitive requests that may result in high visibility for
the Departnment or the bureau. The action office is responsible
for ensuring that the Special Assistant reviews and surnanes al
responses to such inquiries at headquarters. The bureau wil

. designate an official at each field installation (preferably in
the Ofice of Public Affairs) to nonitor these requests (see
paragraph 3.9a of this Chapter).

3.20 Requests from Menbers of Congress.

A. Upon recei pt of a request for records froma Menber of
Congress, bureaus should first determ ne whether the request is
made under the authority of a congressional conmttee or
subconmittee on a subject withinits jurisdiction. |If so, then
the request falls within subsection (a) of the FOA and only an
authori zed claimof privilege may be used to justify
nondi scl osure. Any other request for information froma Menber
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of Congress should be treated as an FO A request (see paragraph
1.7a(2) of Chapter 1).

B. Before denying a request froma Menber of Congress, the
responsi ble official wll consult with the Ofice of
Congressional and Legislative Affairs and the designated FO A
attorney (see paragraphs 3.9a and 3.16p of this Chapter).

3.21 Wiite House Records. If Wite House records are located in
agency filTes that are responsive to an FO A request, consult the
Departmental FO A Oficer as they require special consideration

3.22 Exanpl es of Information Frequently Rel easabl e Under the
FOA The follomng information 1s generally, but not always,
releasabl e under the FO A

A Personnel -rel ated infornmation/records.

(1) Nanes of present and former enployees.

_ (2) Present and past position titles and occupationa
series.

(3) Present and past grades.

(4) Present and past annual salary rates--including
performance awards or bonuses, incentive awards, nerit pay
amount, Meritorious or Distinguished Executive Ranks, and
al l onances and differentials.-

ﬁ5) QG her awards and honors received and nmenbership in
pr of essi onal groups.

(6) Present and past duty stations.

(7) Position descriptions, identification of job
el enents and those perfornmance standards (but not actual
performance appraisals) the release of which would not interfere
with | aw enforcenent prograns or severely inhibit agency
ef fectiveness. Performance el enents and standards (or work
expectations) may be w thheld when they are so intertwined with
per formance appraisals that their disclosure would reveal an
I ndividual's performance appraisal.

(8) Factors used in ranking job applicants.

(9) Post-graduate or technical education related to
the enpl oyee's profession.
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o (10) Prior enploynent in State or Federal Governnent
positions and in the private sector when it pertains to an
enpl oyee's duti es.

(11) SF 171, Application for Federal Enploynent,
for the successful candidate (sanitized of any exenpt material --
see paragraph 5.4F(7)(a) of Chapter 5).

(12) SF 50, Notification of Personnel Action (sanitized
of any exenpt material --see paragraph 5.4F(7)(a) of Chapter 5).

B. Adm ni strative Docunents (Sanitized of any Exenpt
Material).

(1) Travel Vouchers.

(2) Invoices.

(3) FO A request letters.

(4) Transmttal nmenoranda and letters.

(5) Nanes of Federal enployees involved in union
activities during working hours.

(6) Records about deceased persons, unless exenption 6
is applicable (see paragraph 5.4r(5) of Chapter 5).

C Contract |Infornation.

(1) Best and final offer of the successful bidder.

(2) Prices charged the CGovernnent--what the Governnent
pays for goods and services--what it costs to do business wth
the Government.

D. Policy Docunentati on.

(1) Final orders and opinions in admnistrative
actions.

(2) Docunents representing final decisions of agency
officials, including documents adopted or incorporated by
reference in the final decision

(3) Oficial policy statenents, interpretations, and
gui del i nes that have been adopted by the agency.
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3.23 Requests for Records not yet Available. The FO A only
applies to records in existence at the tinme the request is made.
However, when a bureau receives a request for records that nmay be

avai l able at some future tine, as a courtesy, it may advise the
requester that:

A. The Departnent will provide the requested records as
t hey become avail able (specify a date, if possible), or

B. He/she may wish to resubmt the request at a later date
(e.g., after June 30).

See Illustration 16 to this Chapter.
3.24 Receipt of Classified Material. \Wenever classified

docunents are referred to DOL for review by another agency, the
follow ng procedures wll apply.

A d assified docunents will be handled in accordance with
442 DM National Security Infornmation.

B. The docunments wi Il be hand-carried to the Enforcenent
and Security Managenent D vision (PPsS-S) for processing
i mredi ately. | n cases where this is not practicable, contact the
designated security officer or call PPS-S for guidance.

3. 25 Authenticating and Attesting Copies. See 310 DM 10.
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SAMPLE LETTER
EXTENSI ON OF 10-DAY TIME LIMT

M. Tom Jones

XYZ Conpany

1234 Holly Lane

Bet hesda, MD 20814

Dear M. Jones:

This acknow edges your Freedom of Information Act request of
Septenber 1, 1989. W are taking a 10-day extension under

43 CFR 2.17(c) in order to properly process.your request (insert.
one of the reasons bel ow).

Reason for Tinme Extension:

0 Due to the need to search for, collect, and exanm ne a
vol um nous anount of records.

0 Due to the need to search for and collect the requested
records from another source.

0 Due to the need to consult with another agency or
ot her conponents in the Departnent.

A final reply will be sent to you on or before Cctober 5, 1989.

Sincerely,

Lillian Smth

Contracting Oficer

O fice of Construction
Managenent
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SAMPLE LETTER
CLARI FYI NG A VAGUE OR OVERLY BROAD REQUEST
MsS. Noel d aus
123 Candycane Lane
Snowt own, AK 01010
Dear Ms. O aus:

This letter is in response to your Freedom of Information Act
request of (date of request), regarding (subject).

Because of the broad and general nature of the subject of your
request, we are unable to identify which records are being

sought . Under our regulations (43 CFR 2.14(b)(2)), the requester
nmust describe the records in sufficient detail to enable an

enpl oyee famliar with the subject area of the request to |ocate
them with a reasonabl e amount of effort. Your request does not
neet this requirenent.

Pl ease be nore specific concerning the type of docunents you are
requesting within each program area or relative to each project.
In addition, if such information is available, the request should
include the date, title or nane, author, recipient, and subject
matter of the record. Mor eover, the geographical |ocation and
timefrane for which you are seeking records have not been

def i ned. It is unclear whether your request covers only records
in headquarters or in the Department of the Interior's field
offices as well.

W will not proceed further with your request until we receive
additional clarification from you. If you have any questions, |
can be reached at (tel ephone nunber).

Si ncerely,

Al i sha Holiday
Managenent Anal yst
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SAMPLE LETTER

RECORDS CANNOT BE LOCATED

Ms. Shanda Lear
1707 88th Street
New York, NY 10128

Dear Ms. Lear:

This letter is in response to your Freedom of Information Act
(FOIA) request of April 15, 1989, in which you seek access to two
letters (dated Novenber 3 and 10, 1988) from the Departmenta

FOA Oficer, Departnment of the Interior, to the Departnent of
Justice concerning delinquent FOA requesters. W have revi ewed
our files and were unable to | ocate any records responsive to
your request.

Under 43 CFR 2.18, you may appeal this response by witing to the
Freedom of Information Act Appeals Oficer, Ofice of the

Assi stant Secretary - Policy, Managenent and Budget, U.S.
Departnent of the Interior, M-2242, MB, Washington, D.C. 20240.
Your appeal nust be received no later than 20 workdays after the
date of this letter. The appeal should be marked, both on the
envel ope and the face of the appeal letter, wth the | egend
"FREEDOM OF | NFORVATI ON APPEAL."  Your appeal should be
acconpani ed by a copy of your original request and this letter,
along wth any informati on you have which | eads you to believe
the records do in fact exist, including where they mght be
found, if the location is' known to you.

Sincerely,

Iliam R Ceorge
rector, O fice of Managenent
| npr ovenent

W
D
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SAMPLE LETTER
| NTERI M RESPONSE -~ DELAY | N PROCESSI NG REQUEST
Ms. Jane Doe
001 Capital Street, S E
Washi ngton, D.C. 20002
Dear Ms. Doe:

This letter is in response to your Freedom of Information Act
(FOIA) request of (date of request), regarding (subject of

request).

Sel ect the appropriate paragraph(s) bel ow

0 Because of the volum nous nature of your request,
additional tinme is necessary to enable us to deterni ne
whi ch records or portions thereof may be rel eased.
Accordingly, we anticipate a delay in providing you
with our final response.

0 The requested docunents have been retired to a Federa
records center. We have asked that they be returned to
us and will advise you when the material becomnes
avai |l abl e.

0 The (nane of office processing the request) is unable

to respond to your request within the tinme limts
established by the FOA due to a backlog of requests
and ot her unforeseen circunstances. Pl ease be assured,
however, that your request is being handled as
equitably as possible and that all docunents which can
be released will be nmade available at the earliest
possible date. Al requests are handled in
chronol ogi cal order based upon the date of receipt.

0 The records you requested are |located at three of our
field installations and at headquarters. The (nane
of responsible office) in Washington, D.C., wll be

coordinating the response since it has jurisdiction
over these records. As a result, additional tine is
needed to search for, collect, and review the materi al
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0 I n accordance with 43 CFR 2.15(4d), the Departnent of
the Interior is required to notify submtters of
comercial and financial information when it receives
an FO A request for records they have submtted to the
Governnent. Two of the submtters we contacted with
regard to gour request have taken | onger than
anticipated to review their material. W expect to
hear fromthemby (estinated date) and a decision on
your request will be forthcom ng.

The bureau expects to conplete its response to you by (specify
date).

You have a right to treat this delay as a denial of your request.
You may appeal this matter by witing to: The Freedom of

| nformation Act Appeals O ficer, Ofice of'the Assistant
Secretary - Policy, Managenent and Budget, U S. Department of the
Interior, MS-2242, MB, Washington, D.C. 20240. A copy of your
initial request should acconpany the appeal. The appeal should
be marked "FREEDOM OF | NFORVATI ON APPEAL" both on the envel ope
and the face of the letter and it nust be received no |ater than
20 workdays after the date of this letter. W hope, however

that you will defer action until a decision has been reached on
your Initial request.

Ve regret the delay and appreciate your consideration in this
matter. Shoul d you have any additional questions, contact
(nane_and tel ephone nunber).

Sincerely,

Stewart Johnson
Departnental FO A Oficer

3/28/91 #383A-1
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SAMPLE LETTER

REFERRAL TO ANOTHER AGENCY
(Letter to Agency)

Ms. Barbara Coss

FO A Coor di nat or

Room 400

Adm ni stration Buil ding
Departnent of Agriculture
Washington, D.C. 20250
Dear Ms. (oss:

Encl osed is a Freedom of Information Act request from Mary
Allen that you may be able to answer. W have advised Ms. Allen

that she will receive a response directly fromyour office.

Sincerely,

Fred Smth
FO A Coordi nator for the
Ofice of the Secretary

Encl osure
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New



FOIA Handbook
(383 DM 15)
Chapter 3.8B(1)
[lIlustration 5

SAMPLE LETTER

REFERRAL TO ANOTHER AGENCY
(Letter to Requester)

Ms. Mary Allen
P.O Box 7775
Andrews, NC 28901

Dear Ms. Allen:

It has been determ ned that the records described in your
February 13, 1989, Freedom of Infornmation Act (FOIA) request may
be located in the Department of Agriculture. Therefore, we have
forwarded your request to that agency which will provide you with
a direct response. If there is a need for you to contact the
Departnment, the mailing address is:

Ms. Barbara Goss

FO A Coordi nat or

Room 400

Adm ni stration Buil ding
Departnment of Agriculture
Washi ngton D.C. 20250
202- 123- 4567

Sincerely,

Fred Smth
FO A Coordinator for the
Ofice of the Secretary
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SAMPLE LETTER

REFERRAL OF RECORDS
Ms. Barbara Coss
FO A Coordinator
Adm ni stration Buil ding
Departnent of Agriculture
Washington, D.C. 20250
Dear Ms. Goss:
Wil e processing a Freedom of Information Act request from Mary
Al'len, dated February 13, 1989, the Department of the Interior
| ocated three docunents that originated in your agency (see the
encl osed). W have advised Ms. Allen that she will receive a
direct response from your office.

Sincerely,

Fred Smth
FOIA Coordi nator for the
Ofice of the Secretary

Encl osur es

3/28/91 #383A-1
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SAMPLE LETTER
REFERRAL TO ANOTHER BUREAU

M. Mtch Dem ens

Pr esi dent

I ndi an Conf erence, Inc.
1709 Second Avenue

Fai r banks, AK 99701-4897

Dear M. Dem ens:

This letter is in response to your Freedom of Information Act
(FOIA) request of My 12, 1989, in which you seek access to
records concerning the Indian Child Wlfare Act program We have
forwarded your request to the Bureau of Indian Affairs which wll
provide you with a direct response. |f there is a need for you
to contact the Bureau, the nailing address is:

M. Casey Jones

FAO A Coordi nat or

Bureau of Indian Affairs (DOI)
MS- 337, SIB

Washi ngton, D.C. 20245

202- 208- 3555

Si ncerely,

Fred Smth
FO A Coordinator for the
Ofice of the Secretary

cc: Casey Jones (BIA)
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SAMPLE LETTER
DECENTRALI ZED FO A PROGRAM

M. Sanuel Kaye

Att or ney

Society for a Greener Anerica
1007 15th Street

New York, Ny 10001

Dear M. Kaye:

This is in response to your Freedom of Information Act (FOIA)
request of My 16, 1989, in which you seek access to records
related to a series of neetings which were held during the nonth
of August 1988, involving the Society for a Geener Amrerica and
several bureau officials.

The Departnment of the Interior (DOI) has a decentralized FOIA
program whi ch nmeans that each bureau is responsible for
responding to FO A requests for its docunents. Therefore, in
accordance with DOI's regulations (43 CFR 2.15(a)), the Ofice of
the Secretary will be responding for records under its purview
only. If you are interested in records that may be |ocated at
anot her bureau within DOI, you nust contact that bureau directly.
W are enclosing a list of the Departnent's FOA Oficers for
your information and use in making such inquiries.

Si ncerely,

Fred Smth
FO A Coordinator for the
Ofice of the Secretary

Encl osure
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CHECKLI ST FOR RESPONDI NG TO AN FO A REQUEST

1. Know the Departnent's regul ations.

A DOL has its own regulations on the FOA and can require
that requesters follow them

B. Apply reqgulations fairly.
2. Read the request.

A Is it a request for records (i.e., an FO A request) or
a request for information (i.e., a public inquiry)?

B. Di sregard labels--"Under the provisions of the Privacy
Act, I want a copy of JimSnith's SF-171." Don"t et
the requester mslead you about which act applies. A
third party request for an individual's record should
be processed under the FO A not the Privacy Act.

3. Read the request again.
A Does it reasonably describe the record(s) sought? That
is, do you know what the requester wants? Do you know
where to go to get the records?

B. How broadly or narrowy should you interpret the
request ?

C. Woul d di scussion with the requester help to define,
clarify, or narrow the scope of the request?

4, Identify and |ocate the records.
A Do the records exist? Are they personal or agency
records?

B. Are the records in the agency's possession and control ?
C Shoul d anot her agency be consulted and/or deferred to?
D. Was your search for the records adequate and sufficient

to ensure that all records within the scope of the
request were identified and | ocated?
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Resol ve questions about fees with the requester

A.. Has the 'requester indicated a willingness to paK t he
cost of searching for, review ng, and copying the
records?

B. Has the requester asked for a waiver? WII

di scl osure of the material contribute significantly to
an understanding of the operations or activities of the
Government? Does the requester have a commerci al
interest that would be furthered by disclosure of the
requested information?

C. s collection of the fee economcally feasible ($15 or
under)? That is, would the cost of collection be
greater than the fee itself?

D. I's prepaynent or assurance of paynment required?

Revi ew t he records.

A I f necessary, duplicate the records so that you have a
working copy in the file.

B. Are there exenpt records or portions of records?

C. Does the bureau (office) want to make a discretionary

rel ease of exenpt infornation?

Consult with the designated FOA attorney before denying a
requested record, releasing a record that is exenpt from
di scl osure, or denying a fee waiver

Prepare the records for disclosure/nondisclosure,

segregating exenpt records or portions of records from

nonexenpt portions.

A Edit and exci se.

B. Dupl i cate-- one copy to be rel eased, one readable
exci sed copy to be retained for file purposes and in
case of an appeal .

Prepare letter to requester identifying:

A Wien and where records wll be available for inspection
or Fheqjand how copies will be provided if they are not
encl osed:

3/28/91 #383A-1
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B. Records or portions withheld and the authority for
wi t hhol di ng them (applicable exenption(s));

C Names and titles or positions of each person
responsi ble for the denial (the names of any
individuals consulted in the review process al so may
be included); and

D. Procedures and tinme |imts for appealing the denial to
a higher authority within the Departnent, including the
name, title, or position and address of the_ FO A

Appeal s O ficer.

10. Prepare the Bill for Collection Form-DI 1040 (if a fee has
been assessed).

m
hi

11. Issue the response, enclosing records to be disclosed and
the Bill for Collection Form (if appropriate).

A. Mai ntain one copy of the response and bill (if
appropriate) for the action office file.

B. Send one copy of the bill --the Accounting Copy--to the
bureau's finance office.

C. Mai ntain a copy of the withheld records or a |ist
which identifies the records to be nade available to
the Ofice of the Solicitor in the event of an appeal.

NOTE : When you work on an FO A request, always assune that it
may result in litigation. Keep good records--a telephone |og or
a witten record of all conversations. Conmunicate with the
requester --keep hinm her advised of the status of the request.

3/28/91 #383a-1
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ELEMENTS OF AN FO A REQUEST AND THE RESPONSE LETTER

El enents of Request Letter

FOA cited in initial request.
Reasonabl e description of record.
Letter addressed to appropriate office.

Assunption of financial liability.

Steps in Drafting Response

Include the date of the request, the date of
receipt, if delayed, and the nature of the request.

Determine if record will be released, in whole
or in part--consult with the designated FO A attorney.

| ndi cate when and where records will be avail able.
Cte exenption for w thhol ding.

Justify denial.

Notify requester of charges.

Notify requester of right to appeal when fee waiver or
record is denied, when record cannot be |ocated, when
request fails to reasonably describe records, or for
anot her procedural deficiency.

| ncl ude name and title of person(s? responsi bl e for
denial and any individual (s) consulted (optional).
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SAMPLE LETTER

FO A DENI AL
M. John Doe
1234 Main Street
Anytown, USA 00000
Dear M. Doe
This responds to your letter of (1) , i n which you
requested under the Freedom of Information Act (FOIA) copies of
certain docunents relating to (2)

W have examined the files under our jurisdiction carefully, and
are encl osing nost of the information you requested.

Sel ect one of the paragraphs bel ow

0 Certain docunents (identify specific material or
records withheld), however, are being wthheld because
they reflect the personal opinions, recomendations,
and advice of staff nenbers, and were used to arrive at
a final agency deci sion. Di scl osure of such materia
woul d inhibit the open and candid expression of such
views in simlar future deliberations, could confuse
the public as to the official agency position on an
issue, and have a detrinmental effect on our
deci si onnaki ng process. Therefore, sound grounds exi st
for withholding the materials pursuant to exenption 5
of the FOA (5 U.S.C. 552(b)(5)) which permts an
agency to withhold "interagency or intra-agency
nmenoranduns or letters that would not be avail able by
law to a party ... in litigation with the agency."

0 The documents you requested are encl osed, however, the
home addresses, tel ephone nunbers, and social security
nunbers of the enpl oyees have been deleted. The
Departnent maintains that an individual has a persona
privacy interest in this information. W do not
perceive, nor have you enunciated, any public interest
that would be served in disclosing this data which
woul d outweigh the privacy interest of the subject
i ndi vi dual s. Therefore, sound grounds exist for
wi t hhol ding the information pursuant to exenption 6 of
the FOIAa (5 U S.C. 552(b)(6)) which permts an agency
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to withhold "personnel and nedical files and simlar
files the disclosure of which would constitute a
clearly unwarranted invasion of personal privacy."

In addition to nyself, the officials responsible for this partia
denial are (nane(s), title(s), and organization(s) of

of ficial(s)). (The names of any individuals consulted in the
revi ew process also may be included.)

You nmay appeal this partial denial to:

Freedom of Information Act Appeals Oficer

Ofice of the Assistant Secretary -
Policy, Managenent and Budget

U S. Departnent of the Interior

MS-2242, M B

Washington, D.C. 20240

Your appeal nust be in witing and received no later than 20

wor kdays after the date of this letter or 20 workdays after the
records have been nade available. A copy of your original

request and this denial |etter should acconpany the appeal as
well as a brief statenent of the reasons why you believe this
initial decision to be in error. The appeal should be marked
"FREEDOM OF | NFORVATI ON APPEAL" both on the envel ope and the face
of the letter.

The fee incurred in responding to your request was mninal and
has, therefore, been waived.

If you have any questions, please call (name and tel ephone nunber
of soneone famliar with the request).

Si ncerely,

Di rector
(Nane of bureau/office)

Encl osur es
Dat e of request
Description of requested records
Sound grounds
Deni al authority
Denial officials
) Appeal procedure
(7) Fees
) Cont act
) Date letter received (Include if
request del ayed)
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SAMPLE LETTER
CONSULTATI ON WTH THE SUBM TTER
CERTI FIED MAIL - RETURN RECEI PT REQUESTED

Ms. Bea Good

Perry Corporation
5678 Market Street
Ri chl and, VA 01010

Dear Ms. Good:

Pursuant to the Freedom of Information Act (5 U.S.C 552), Ally
Corporation of Newark, NJ, has requested a copy of your proposal
and any rel ated correspondence pertinent to the award of Contract
No. DOI-007 (letter dated January 2, 1989, enclosed).

To assist us in determ ning whether data should be rel eased, we
need your firms views on which itens, if any, are protected from
di scl osure by exenption 4 (5 U.S.C. 552(b)(4)). |f you reconmend
that information be withheld, please provide us with the

foll owi ng

(1) The data to be withheld and the basis on which the
information is exenpt under the FO A

(2) A detailed explanation of how disclosure would be
conpetitively harnful to your conpany; and

(3) Acertification that the information i s confidential,
has not been disclosed to the public by the submtter,
and is not routinely available to the public from other
sour ces.

Pl ease review all the materials that were submtted with your
proposal and submit any recommendati ons you nmay have concerni ng
di scl osure of the information within ten days fromthe date of
receipt of this letter. If you have any questions regarding this
matter, contact Joe WIllians of ny staff at 202-123-3456.

Si ncerely,

Roy L. Baker
Chief, Division of Contracts

Encl osur es
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SAMPLE LETTER
NOTI FYI NG SUBM TTER OF AGENCY' S | NTENT TO RELEASE DOCUMENTS

CERTI FIED NMAIL - RETURN RECElI PT REQUESTED

M5. Bea Good

Perry Corporation
5678 Market Street
R chland, VA 01010

Dear Ms. (ood:

Thank you for your letter of January 19, 1989, in which you
objected to the Departnent of the Interior's disclosure of Perry
Corporation's contract proposal and rel ated correspondence for
Contract No. DOI-007.

After considering your comments, and thoroughly review ng your
proposal and the related correspondence, we plan on rel easing the
following information for the reasons discussed bel ow.

1. Unit Prices - Disclosure of the unit prices is
consistent with the fundanmental purpose of the Freedom of
Informati on Act (FOIA)--to ensure public access to Gover nnent
records. Adequate information enables the public to eval uate the
wi sdom and efficiency of Federal prograns and expenditures. To
sufficiently evaluate the cost efficiency to the Governnent of
this contract, unit prices nust be disclosed. In addition, the
Federal Acquisition Regulation (FAR) 15.1001(c) states that, with
limted exceptions, the contracting officer nust notify the
unsuccessful offerors of unit prices of each award. Further, the
di scl osure of prices charged the Governnent is the cost of doing
busi ness with the Governnment and, as such, is a matter of public
record. Finally, disclosure is consistent with current case | aw

2. Nane of the President/CEO of the Conpany - Since Perry
Corporation 1s a publicly-owned conpany, this information is
publ i shed in the conpany's annual report. Therefore, since it is
already a matter of public record, we feel that the information
is releasabl e under the FO A

3. Covernnent Contracts and Infornation Available to the
Public - The Tist of Governnent contracts previously awarded to
t he conmpany, various sales brochures, and the annual report
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are a matter of public record, and thus rel easabl e under the
FO A

W do not believe that release of this information will reveal
confidential commercial or financial information or cause Perry
Corporation substantial conpetitive harm

The Departnent plans to release this information (copies

encl osed) to the requester ten workdays from your receipt of this
letter.

Si ncerely,

Roy L. Baker
Chief, Division of Contracts

Encl osur es
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SAMPLE LETTER

RESPONSE TO REQUESTER - RELEASE OVER OBJECTION OF SUBM TTER
(Rel ease of Docunents Del ayed)

M. Janes Sullivan

Ally Corporation

10 North Chestnut Street
Newar k, NJ

Dear M. Sullivan:

This letter is in response to your Freedom of |nformation Act
(FOIA) request of January 2, 1989, in which you seek access to
records concerning Perry Corporation

The requested information is enclosed except as follows:

1. I nformati on concerning the qualifications, skills,
educat i onal background and past experience of the company's
enpl oyees. Release of this data could encourage corporate
rai ding and woul d be detrinmental to the internal operations and
productivity of the company (ltenms |-10).

2. Cost and financial data and the conpetitive pricing
approaches of the contractor. Release of this informtion would
reveal the contractor's internal operations and busi ness
practices, thereby dimnishing its conpetitive abilities. In
addition, release could render future negotiations difficult if
of ferors becone reluctant to furnish such information for fear of
di scl osure by the Governnent (ltens 20-30).

3. Certain technical and conmercial data describing the
conmpany's equi pnent, and internal operating procedures, and the
nanmes and tel ephone nunbers and other information concerning its
non- Government clients for the sane reasons cited above (ltens
41-50).

The fourth exenption under the FO A protects from mandatory

di sclosure "matters that are conmmercial or financial information
obtained froma person and privileged or confidential.” It is
designed to protect the interests of both the Governnent and the
submitter of the information. The test for determ ning whether
comercial or financial information is confidential is dependent
upon whet her disclosure is likely to have either of tw effects:
(1) inpair the ability of the Government to obtain information
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in the future, or (2) cause substantial conpetitive harmto the
submtter of the information. Therefore, we believe sound
grounds exi st for w thhol ding the above information pursuant to
exenption 4 of the FOA (5 U S.C 552(b)(4)).

You are advised that the submtter (Perry Corporation) has
objected to the rel ease of sone of the information contained in
its contract. However, after a thorough review, the Departnent
of the Interior has decided to disclose sone of this data. It

wi |l be released no sooner than ten workdays fromPerry's receipt
of our determnation to disclose the information.

The fee incurred in processing your request was mninmal and has
t heref ore been wai ved under 43 CFR 2.20(a)(2).

You have the right to appeal this partial denial with the

Depart nent. Your appeal should be in witing and shoul d be
addressed to: the Freedom of Information Act Appeals Oficer,

O fice of the Assistant Secretary - Policy, Managenent and
Budget, U.S. Departnent of the Interior, M-2242, MB

Washi ngton, D.C. 20240. Any such appeal nust be received no
|ater than 20 workdays after the date of this letter or 20

wor kdays after the records have been nade avail abl e. A copy of
your original request and this denial |etter should acconpany the
appeal as well as a brief statenent of the reasons why you
believe this initial decision to be in error. The appeal shoul d
be marked "FREEDOM OF | NFORMATI ON APPEAL“ both on the envel ope
and the face of the letter.

If you have any additional questions regarding this matter
contact Joe WIllians of ny staff at 123-3456.

Sincerely,

Rose Power
Drector, Ofice of
Pr ocur enent

Encl osur es
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SAMPLE LETTER
RECORDS NOT' AVAI LABLE AT THI S TI ME

M. Joe Blow
555 Mar ket Street
Anytown, USA 00000

Dear M. Bl ow

This is in response to your Freedom of |nformation Act request of
(date of request), regarding (subject of request).

| n accordance with the Departnent of the Interior's regulations
(43 CFR 2.14(c)), the requirenment that records be nade avail able
to the public only applies to records in existence at the tine
the request is made. It inmposes no obligation on the Departnent
to place the requester's nane on a nmailing list for automatic
recei pt of certain kinds of records as they becone avail able.

The docunents you requested do not exist at the present tine.
(I nsert one of the paragraphs bel ow.)

0 However, we anticipate that we may be able to provide
you wth the records by (specify a date). W wll
advi se you when this material beconmes avail abl e.

0 However, we anticipate that the records may be
avai l able after (specify a date). You may wish to
resubmt your request at that tine.

Shoul d you desire any additional information, please contact
(nanme and tel ephone nunber of contact).

Sincerely,

Fred Smth
FO A Coordi nator for the
Ofice of the Secretary
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(383 DM 15)

Chapter 4 Fees and Fee \Wivers 4.1

4.1 Scope. This Chapter sets forth policies and procedures to
be folTowed in the assessment and col lection of fees froma
requegter for the search, review, and reproduction of DOL
records.

4.2 Authority. Under the FOA DOL is authorized to charge fees
to recover tﬁe direct costs of searching for, duplicating, and in
the case of commercial -use requesters, review ng docunments to
respond to an FO A request.

4.3 Policy.

_ A Unl ess waived, fees for responding to FO A requests
wi || be charged in accordance with the provisions of 43 CFR 2.20
and 43 CFR Part 2, Appendix A

B. poI Wi ll not charge the requester if the fee is $15 or
less, as the cost of collection would be greater than the fee.

C. Wiere there is a reasonable basis to conclude that a
requester or group of requesters acting in concert has divided a
request into a series of requests on a single subject or related
subjects to avoid assessnent of fees, the requests may be
aggregated and fees charged accordingly.

4.4 Fee Schedule. The following uniformfee schedule applies to
all constituent units of the Department (see 43 CFR Part 2,
A?pendix A). The duplicating fees provided in the schedule are

al so applicable to requests processed under the, Privacy Act.

A Revi ew and Search Fees

Manual searches and revi ews $2.30 per quarter
by clerical personnel. hour or fraction
t her eof .
Manual searches and $4. 65 per quarter
reviews by professional hour or fraction
or managerial personnel t her eof .

in cases where clerical
staff would not be able to
| ocate or review the records.

B. Conputerized Records. Charges for services in
processing requests for records maintained in conputerized form
wi Il be calculated in accordance with the following criteria:
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(1) Costs for processing a data request wll be
cal cul ated using the sane standard direct costs charged to other
users of the facility, and/or as specified in the user's nanual
or handbook published by the conmputer center in which the work
w Il be perfornmed.

(2) An item zed listing of operations required to
process the job will be prepared (i.e., time for central
processing unit, input/output remote termnal, storage, plotters
prlntlng, tape/disc nounting, etc.) with related associated costs
applicable to each operation

(3) Material cost (i.e., paper, disks, tape, etc.)
?Al!lbe cal culated using the |atest acquisition price paid by the
acility.

(4) ADP facility managers will ensure that all cost
estinmates are accurate, and if chall enged, be prepared to
substantiate that the rates are not higher than those charged to
other users of the facility for simlar work. Upon request, an
item zed listing of operations and associ ated costs for
processing the job nay be furnished to nenbers of the public.

(5) Requesters entitled to two hours of free search
time under 43 CFR 2.20(e) will not be charged for that portion of
a conputer search that equals two hours of the salary of the
operator performng the search.

C. Repr oducti on Fees.

Pages no | arger than $0. 13 per page
1/2 by 14 inches,
when reproduced by
standard office copying

machi nes
Pages over 8 1/2 by 14 Direct cost of
I nches. reproduction to
DOI.
Docunents requiring Direct cost of
speci al handl i ng. reproduction to
DOT.
D. Speci al Servi ces.

(1) Certification. For each certificate of
verification attached to authenticated copies of records
furnished to the public, the charge will be $0.25
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(2) Postage/Mailing Costs. Muiling charges may be
added for services (such as Express Mail) that exceed the cost of
First-C ass postage.

(3) Gt her Services. Wen a response to a request
requires services or materrals other than those described in this
schedule, the direct cost of such service or naterials to the
Governnent may be charged, but only if the requester has been
notified of such cost before it is incurred.

4.5 Categories of Requesters. There are four categories of
requesters: — Commercial -use; educational and nonconmerci al
scientific institutions; news media (including freelance
journalists); and all others (see paragraph 1.5 of Chapter 1 for
definitions). The fees set forth in paragraph 4.4 of this
Chapter apply with the follow ng exceptions:

A Educat i onal / noncommercial scientific institutions and
the news media (including qualified freelance journalists) are
charged for the cost of reproduction alone. These requesters are
entitled to the first 100 pages (paper copies or the equival ent
cost thereof if the records are in some other forn of
duplication at no cost. The follow ng are exanples of how these
fees are cal cul at ed.

(1) A request that results in 150 pages of material.
No fee would be assessed for duplication of 150 pages. The
reason is that these requesters are entitled to the first 100
Bages at no charge. The charge for the remaining 50 pages woul d
e $6.50. This anount would not be billed because it is |ess
than $15. See paragraph 4.3 of this Chapter.

(2) A request that results in 350 pages of material.
The requester in this case would be charged $32.50.

B. Noncommer ci al requesters who are not included in A
above, are entitled to the first 100 pages (paper copies or the
equi val ent cost thereof if the records are in sone other form of
duplication at no cost and 2 hours of search tine w thout charge
(see a(l1l) and (2), above).

C. Commer ci al -use requesters are charged for docunent
search, review, and duplication. They are not entitled to any
automatic free search or duplication costs.
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4.6 Determ ni ng Category of Requester.

A DOL may ask the requester to provide additional
information at any time to determne what fee category he/she
falls under (see Illustration 6 to this Chapter). This applies

to all requesters.

B. The requester should be contacted pronptly when
clarification is required.

4.7 Searches.

A When appropriate, DOL may charge for tine spent in the
followng activities (see paragraph 4.4 of this Chapter for
applicable fees):

(1) Tine spent in trying to |locate DOL records which
come within the scope of the request, whether docunents
responsive to the request are located or not; and

(2) Direct costs involving the use of conputer tine to
| ocate and extract requested records.

B. DOL will not charge for the tine spent in nonitoring a
requester's inspection of releasable records.

4.8 Revi ews.

A \When appropriate, DOL may charge for tine spent in the
followng activities (see paragraph 4.4 of this Chapter for
applicable fees):

(1) Time spent in examning a requested record to
determ ne whether the record is pernmtted to be withheld in whole
orin part; and

(2) Time spent in deleting exenpt matter being
w thheld fromrecords ot herw se nade avai |l abl e.

B. DOL will not charge for the tine spent in resolving
| egal and policy issues regarding the application of exenptions.

C. DOL may not charge for review at the admnistrative
appeal |evel of an exenption already applied. However, records
or portions of records withheld in full under an exenption which
IS subsequently determned not to apply may be reviewed again to
determne the applicability of other exenptions not previously
considered. The costs for such a subsequent review would be
properly assessable.
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D. DOL will charge only commercial -use requesters for

review tine.

4.9 Admnistrative Actions to |Inprove Assessnment and Coll ection
of Fees.

A Billing Procedures. The official processing a request
that requires the collection of fees will prepare a Bill for
Col lection, DI 1040 (see Illustration 2 to this Chapter).

(1) One copy is sent to the requester along wth the
agency's response. The response to the requester is to include a
statement concerning FO A processing fees (see paragraph 3.12B(5)
of Chapter 3).

(2) The Accounting Copy of the formis sent to the
bureau's budget/finance/accounting office.

(3) Any paynment received will be forwarded, along wth
a copy of the DI 1040, to the appropriate finance office.

B. Form of Paynent. Paynment is to be made by check or
money order payable to the Departnment of the Interior or the
bureau furnishing the information. \Were appropriate, a
certified check may be required.

C. Notice of Anticipated Fees.

(1) Unless the requester has been granted a fee waiver
or has previously agreed to pay fees as high as those antici pated
by the Department, or if the fee is negligible, the official wll
pronptly notify hinmher of the estimated cost and obtain witten
assurance of paynent (see Illustration 3 to this Chapter).

(2) The official also should give the requester an
?pportunity to nodify his/her request at that tine to reduce the
ee.

(3) DOL will not start processing the request until
the requester agrees to pay the estimated fee.

D. Advance Paynent.

(1) Where it is anticipated that FOA fees are likely
to exceed $250 and the requester does not have a history of
prompt paynent of FO A fees, the Departnent nay require
prepaynent of the entire anount before it wll begin processing
the request. The Department will notify the requester that
prepaynment is due and at the same tine provide hinmher with an
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oPPortunLty to modify the request to reduce the fee (see
[llustration 5 to this Chapter).

(2) Where a requester has previously failed to pay a
fee within 30 cal endar days of the date of the billing, the
Departnment wll--

(a) Require the requester to pay the full anount
owed plus any applicable interest penalties as Frovided in E,
bel ow, and to make an advance paynent of the full amount of the
estimated fee (see Illustration 4 to this Chapter), or

(b) Denonstrate that he/she has, in fact, paid
the fee.

(3) The Department will not start processing the
request until the above issues are resol ved.

E. Charging Interest. The response to the requester or
the bill for collection wll include a statenent that interest
wi |l be charged in accordance with the Debt Collection Act of
1982, 31 U.S.C. 3717, and inplenenting regulations in
4 CFR 102.13, if the fees are not paid within 30 cal endar days of
the date of the billing. This requirenment does not apply if the
requester is a unit of State or local government. Qher
authorities of the Debt Collection Act of 1982 will be used, as
appropriate, to collect the fees (see 4 CFR Parts 101-105).

4,10 Waiver of Fees.

A Bureaus and offices will provide docunents wthout
charge or at a reduced charge if disclosure of the information is
in the public interest because it:

(1) Is likely to contribute significantly to public
ungerstandlng of the operations or activities of the Governnent;
an

(2) Is not primarily in the comrercial interest of the
requester.

B. The follow ng factors should be considered in
det erm ni ng whet her disclosure of infornation is likely to
contribute significantly to public understanding of the
operations or activities of the CGovernnent:

(1) Does the record concern the operations or
activities of the Government? Records concern the operations or
activities of the Governnent if they relate to or will illumnate
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the manner in which the Departnment or a bureau is carrying out
identifiable operations or activities or the manner in which an
operation or activity affects the public. The connection between
the records and the operations and activities to which they are
said to relate should be clear and direct, not renote and

at t enuat ed. Records devel oped outside of the Governnent and
submtted to or obtained by the Departnent may relate to the
operations and activities of the Government if they are
informative on how an agency is carrying out its regulatory,
enforcenent, procurenent, or other activities that involve
private entities.

(2) If a record concerns the operations or activities
of the Governnent, is its disclosure likely to contribute to
publ i ¢ understanding of these operations and activities? The
l'i kelihood of a contribution to public understanding will depend
on consideration of the content of the record, the identity of
the requester, and the interrelationship between the two. For
t he purpose of releasing a docunment, the identity of the
requester is generally irrelevant (see discussion of the
Reporters Conmmittee case and exenptions 6 and 7 in Chapter 5);:
however, it is an inportant factor in determ ning whether a fee
wai ver is appropriate. |Is there a |ogical connection between the
content of the requested record and the operations or activities
in which the requester is interested? Are the disclosable
contents of the record neaningfully informative on the operations
or activities? |Is the focus of the requester on contribution to
publ i c understanding, rather than on the individual understanding
of the requester or a narrow segnent of interested persons? Does
the requester have expertise in the subject area and the ability
and intention to dissemnate the information to the general
public or otherw se use the information in a manner that wl|
contribute to public understanding of Governnment operations or
activities? |s the requested information sought by the requester
because it nay be infornative on Government operations or
activities or because of the intrinsic value of the information
i ndependent of the light that it may shed on Government
operations or activities?

(3) If there is likely to be a contribution to public
understanding, wll that contribution be significant? A
contribution to public understandin? wll be significant if the
information disclosed is new, clearly supports public oversight
of Department operations, including the quality of Departnent
activities and the effect of policy and regulations on public
health and safety, or otherwise confirms or clarifies data on
past or present operations of the Departnment. A contribution
will not be significant if disclosure will not have a positive
i npact on the level of public understanding of the operations or
activities involved that existed prior to the disclosure. In
particular, a significant contribution is not likely to arise
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from di scl osure of information aIreadY in the public domain
because it has, for exanple, previously been published or is
routinely available to the general public in a public reading
room

C. The follow ng factors should be considered in
determ ning whether disclosure is primarily in the conmmercia
interest of the requester:

(1) Does the requester have a comercial interest that
woul d be furthered by the requested disclosure? A commercia
interest is a commercial, trade or profit interest as these terns
are commonly understood. Not only profitnmaking corporations, but
al so individuals or other organizations may have a comercia
interest to be served by disclosure, depending on the
ci rcunmst ances i nvol ved.

(2) If the requester has a commercial interest, wll
di sclosure be primarily in that interest? The requester's
comercial interest is the primary interest if the magnitude of
that interest is greater than the public interest to be served by
di scl osure. Wiere a requester is a representative of a news
nmedi a organi zati on seeking information as part of the news
gathering process, it may be presunmed that the public interest
out wei ghs the organi zation's conmercial interest.

D. DOL may ask the requester to furnish additiona
information to determ ne whether a fee waiver is in the public
interest (see Illustration 7 to this Chapter).

E. The Departnment will not start processing a request
until the fee walver issue has been resolved, unless the
requester has provided witten assurance of payment in full if

the fee waiver is denied by the agency.

4.11 Reducing the Fee. Under the FO A and DOI's regul ations,
fees may be reduced (in contrast to a total fee waiver) when

rel ease of some of the records may be in the public interest.
The criteria for a reduction in fees are the same as those for a
total fee waiver

A A fee reduction nmay be appropriate when it is
determ ned that disclosure of only sone of the requested records
woul d be likely to contribute significantly to public
under standi ng of the operations or activities of the Governnent,
and when disclosure would not be primarily in the comercia
interest of the requester.

B. Fees in these cases should be prorated based on the
percentage of records that neets the fee waiver criteria.
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Wiere the docunents may be segregated, calculate the exact cost

of processing those records which do not qualify for a fee
wai ver .

4.12 Notice of Denial. If a request for a fee waiver or
reduction is denied, the action office will--

A Send the requester a letter (see Illustration 1 to this
Chapter) containing the follow ng:

(1) A statenent justifying why the waiver or reduction
has been deni ed.

(2) Alisting of the nanes and titles or positions of
persons responsible for the denial. The names and titles of
persons consulted al so may be included even though they are not
directly responsible for the denial

(3) A statenent that the denial may be appealed to the
Assi stant Secretary--Policy, Mnagenent and Budget and a
description of the appeal procedures set forth in 43 CFR 2.18.

B. Send a copy of the denial letter to the Bureau FO A
O ficer and the appropriate control office.

4,13 Discretionary \Wivers. Fees nmay be waived at the discretion
of the bureau 1T a request involves:

A Furni shing unaut henticated copi es of documents
reproduced for gratuitous distribution

B. Fur ni shi ng one copy of a personal docunent (e.g., a
birth certifipate% to a person who has been required to furnish
it for retention by the Departnent;

C. Furni shing one copy of the transcript of a hearing
before a hearing officer in a grievance or simlar proceeding to
the enpl oyee for whom the hearing was held;

_ D. Furni shing records to donors with respect to their
gifts:

E. Furni shing records to individuals or private nonprofit
organi zations having an official voluntary or cooperative
relationship with the Departnent to assist the individual or
organi zation in its work with the Departnment;
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F. Furni shing records to State, |local, and foreign

governments, public international organizations, and |ndian
tribes, when to do so without charge is an appropriate courtesy,
or when the recipient is carrying on a function related to DOL
and to do so will help to acconplish the work of the Departnent;

_ G. Furnishing a record when to do so saves costs and
yields income equal to the direct cost of providing the records;

H. Furni shing records when to do so is in conformance with
general |y established business custom (e.g., furnishing personal
reference data to prospective enployers of forner Departnent
enpl oyees); or

| Furni shing one copy of a record in order to assist the
requester to obtain financial benefits to which he/she is
entitled (e.g., veterans or their dependents, enployees wth

Gover nment enpl oyee conpensation clains, or persons insured by
the CGovernment).

Not e: Be consi stent!
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SAMPLE LETTER
FEE WAl VER DEN AL

M. Jerry Cook

Silva, Cook, and G ant
Attorneys at Law

One Maryland Street
Baltinore, MD 21212

Dear M. Cook:

This is in response to your Freedom of |nformation Act request of
February 7, 1989, in which you seek access to certain records
relating to Gas Lease No. 00-12-777.

In your letter you al so sought a fee waiver since the information
was being requested in connection with an action pending in the
Superior Court of the State of Maryland entitled Norwood V.
Gownno Corp. The Departnent of the Interior's regulrations
state that "... docunents shall be furnished without charge

. . o if disclosure of the information is in the public interest
because it (1) Is likely to contribute significantly to public
under st andi ng of the operations or activities of the Governnent
and (2) I's not primarily in the comercial interest of the
requester."” Your request did not contain sufficient evidence to
support these criteria. Therefore, we are denying your request
for a waiver pursuant to 43 CFR 2.21(a).

In addition to the undersigned, the official responsible for this
denial is Thomas B. Jones, Associate Solicitor, vi si on of
Energy and Resources.

Under 43 CFR 2.18, you have the right to appeal this decision to:

Freedom of Information Act Appeals Oficer

Ofice of the Assistant Secretary -
Policy, Managenent and Budget

U S. Departnent of the Interior

MS-2242, MB

Washi ngton, D.C. 20240

Your appeal must be in witing and nmust be received no |later than
20 workdays fromthe date of this letter. The appeal nust be
acconpani ed by a copy of your original request and this denial
letter. To expedite the appellate process and to ensure full
consideration of your appeal, your letter should contain a brief
statement of the reasons why you believe this decisionis in
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error. ~The appeal should he nmarked "FREEDOM OF | NFORMATI ON
APPEAL" both on the envel ope and the face of the letter.

W estimate that it will cost $18.60 to search for and review
the requested records and $130 to duplicate the material (1000
pages at $.13 per page) for a total of $148.60. If you still

wish to obtain these docunents, please provide witten assurance
of your willingness to pay the full anmpbunt to (nanme of individua
and address where assurance is to be sent). You may wish to
nodi fy your request at this time to reduce the fee. W wll not
start processing your request until this witten assurance has
been received.

If you have any questions concerning this matter, | nmay be
reached at 202-208-0000.

Si ncerely,

Janes R West
Associ ate Director for
O fshore Mnerals Managenent
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BILL FOR COLLECTION

Dt.1040
Revised

(Aug. 1973)

Departnment of the Interior
office of the Secretary

Make Remittance Payable To:

FO A Handbook
(383 DM 15)
Chapter 4.9a
Illustration 2

Bill »..08-89-054

5-15-89

(BUTEAU or Office)
The O fice Preparing the Response

Mail Payment To:

Date |

PAYER: . (Address)
Ms. Elizabeth Barnes Please detach too portion of
3412 Dal e Street this bill and return with
Silver Spring, MD 20906 remittance.
Amount of p.ymems_22.‘.9_5___
Pate DESCRIPTION wantity |—20tL] e Amount
Cost Per
5-15-89 FO A Fee $ 22 ()5
Phot ocopyi ng Cost
(1st 1wopages not charged)
5 pages at $.13 per/page $ 13.65
Prof essi onal Search
(1st2hr s. not charged)
1/2 hr. at $4.65 per/qt. hr. § 930
AMOUNT DUE THIS BILL, |[§$ $ 22|95

NOTE’ A recerpt will be issued tor all cash remittances and for all other remittances when required by applicable procedures. Failure to receive a

receipt for cash payment should be promptly reported to the bureau or office shown above.
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#U. S. GOVERNMENT PRINTING OFFICE: 1983-399.220

SAMPLE
BILL FOR COLLECTION

Di.1040

Revised
{Aug. 1973)

Departnment of the Interior
O fice of the Secretary

Make Remittance Payable To:

FO A Handbook
(383 DM 15)
Chapter 4.9a
Illustration 2

8it No. 0S-89~054

{Bureau o ofee
mait payment To: The COFfice Preparing the Response

PAYER: (Address)
. N
Ms. Elizabeth Barnes Please detach top portion of
3412 Dal e Street this bill and return  with
Silver Spring, MD 20906 remittance.
Amount of Pevment $ 22495
Pate DESCRIPTION wantity —2mtL] < Amount
Cost Per
5-15-89 FO A Fee $ 22|15
Phot ocopyi ng Cost
(1st 100 pages not charged)
105 pages at $.13 per/page $ 13.65
Prof essi onal Search
(1st 2 hrs. not charged)
1/2 hr. at $4.65 per/qt. hr. $ 9.30
AMOUNT DUE THIS BILL, $ . $2: 95 ,,,,,

NOTE:Arecerpt will be issued for all cash remittances and for all other remittances when required by applicable procedures. Failure to receive a

receipt for cash payment should be promptly reported to the bureau or office shown above.
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SAMPLE LETTER
ASSURANCE OF PAYMENT

M. J. R Jones
Consul t ant

J. R Jones Conpany
2200 Maryl and Road
Baltinore, MD 21210

Dear M. Jones:

This letter is in response to your Freedom of Information Act
request, dated June 1, 1989, for a copy of the Departnent of the
Interior's contract with B and B, Inc.

The estimated fee for the docunments you have requested is
$148.60, calculated as follows: 1,000 pages of duplication at
$.13 per page and 1 hour of search and review tine at $18.60 per
hour. Prepayment is not requested at this time, however, please
furnish witten assurance of your wllingness to pay the ful
anount for the docunents to (insert nane of individual and
address where assurance is to be sent). You may wsh to nodify
your request to reduce the fee at this tinme. W wll not start
processéng your request until this witten assurance has been
recei ved.

Sincerely,

Fred Smth
FO A Coordinator for the
Ofice of the Secretary
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SAMPLE LETTER
ADVANCE PAYMENT - DELI NQUENT REQUESTER

M. John Doe
Contract Negoti ator
Doe & Doe

107 Town Road
Arlington, VA 22211

Dear M. Doe

W are in receipt of your Freedom of Information Act request
dated July 26, 1989, regarding the Departnent of the Interior's
fish hatchery project. The Fish and WIidlife Service estimates
that fees for the Bureau to process your request wll be $167.20
$130 for duplication (1,000 pages at $.13 per page) and $37.20
to search for and review the requested records (2 hours at $18.60
per hour). Mor eover, our records show that you owe a bal ance of
$85 on a previous request. Under the Departnent of the
Interior's regulations (43 CFR 2.20(h)(2)), we will not begin
processi ng your present request until these fees are paid in ful
(a total of $252.20).

Pl ease send a check or noney order nade payable to the Departnent
of the Interior (or name of bureau or office) to (address where
paynent is to be nmailed) or let us know if the $85 has been paid

In the neantinme, your request will be held until this matter is
resol ved.
Tf you have any questions, | can be reached on 703-443-1111.

Si ncerely,

Sue Thonpson

FOA Oficer

US. Fish and Wldlife
Servi ce
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SAMPLE LETTER
ADVANCE PAYMENT - FEES OVER $250

M. Walter Pl ank

M d- Atl anti ¢ Qceanogr aphy
1989 Boardwal k Lane
Ccean View, DE 19810

Dear M. Pl ank:

This letter is in response to your Freedom of Infornmation Act
(FOIA) request of August 14, 1989, concerning the A aneda oil-
spill.

Qur initial estimate is that fees for the Departnent to process

your request wll be $29,275, calculated as follows:
$13,000 for duplication 100, 000 pages at
$.13 per page
$16, 275 for search and 875 hours at $18.60
review tinme per hour
Assumi ng you are still interested in obtaining these docunents,

pl ease send a check or noney order nmade payable to the Departnent
of the Interior to (address where paynent is to be mailed). If
conplying with your request exceeds the total estimated above,
you will be billed, and if the cost is less, the difference wll
be refunded to you. You may wish to nodify your request to
reduce the fee at this tine. In accordance with our regul ations
(43 CFR 2.20(h)), we wll not begin processing your request until
payment is received.

If you have any questions, | can be reached on 202-208~0000.

Si ncerely,

Stewart Johnson
Departnental FO A Oficer
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SAMPLE LETTER
DETERM NI NG CATEGORY OF REQUESTER

Ms. Deanie Wit
P. 0. Box 777
winton, MN 55796

Dear Ms. Wit:

This is in response to your Freedom of Information Act (FoIa)
request of March 30, 1989, concerning records related to the
GCGmarron Strip in Cklahone.

In your letter you stated that you were an author and that you
were doing research for a new book on the Gmarron Strip.
However, you did not provide sufficient evidence for the
Departnent to make a determ nation as to whether you qualify
as a "freelance journalist'* under our regulations

(see 43 CFR 2.20(d)(3)(ii)). Have you published anything
previously? Are you affiliated with any publishing house? Do
you have a contract with a specific publisher for your book?

I n accordance with our regulations (43 CFR 2,20(£f)), we w |l not
proceed further with your request until we hear fromyou. |f
you have any questions regarding this matter, please call ne
(202-208-1111).

Sincerely,

Al lison |Inge
FOA Oficer
Bureau of Land Managenent
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SAMPLE LETTER
FEE WAI VER CLARI FI CATI ON

Ms. James Manning
Manni ng and Manni ng
Attorneys at Law
Cne Market Street
Hampt on, VA 23662

Dear M's. Manning:

This is in response to your Freedom of Information Act (FOIA)
request of February 21, 1989, in which you seek access to certain
records relating to Contract No. 123456.

In your letter you al so sought a fee waiver, however, you did not
provide us with any justification as to why disclosure of the

requested documents would be in the public interest. The
Department's regul ations state that "... docunents shall be
furnished without charge ... if disclosure of the information

is in the public interest because it (1) Is likely to contribute
significantly to public understandi ng of the operations or
activities of the Governnent and (2) Is not primarily in the
comrercial interest of the requester"” (43 CFR 2.21(a)). W do
not see how di sclosure of the contract schedul es and draw ngs
woul d nmeet these criteria.

Qur initial estinmate is that fees for the Departnent to process
your request will be $148.60 (1,000 pages of duplication at $.13
per page and one hour of professional search and review tine at
$18.60). If you still wish to obtain these documents, please

ei ther explain mhK you feel disclosure is in the public interest,
or provide us with your witten assurance of paynent for the
amount specified above. Also, you may wish to nodify your
request at this tine to reduce the fee. W will not proceed
further with your request until we hear from you

Sincerely,

Polly Frye
FOA Oficer
CGeol ogi cal Survey
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(2) Sound grounds exist for invoking an exenption.
‘B. The exenptions may apply singly or in conbination to a
given request. If information does not fall under any of the

exenptions, there is no basis for withholding. Al nonexenpt
portions of the document nust be rel eased, unless inextricably
Intertwined with the exenpt portions.

C. If it is unclear as to whether specific docunents fal
under any of the exenptions, consult the Bureau FOA Oficer, the
designated FO A attorney in the Ofice of the Solicitor, or the
Departmental FO A O ficer for guidance.

5.4 The N ne Exenptions. Al though the exaaﬁles cited below are
nornmal Ty exenpt from disclosure, either in whole or in part,
docunents shoul d be reviewed on a case-by-case basis. Depending
on how current the information is, whether an action is pending
or has been conpleted, and other related circunstances, release
may be appropriate. In accordance with 43 CFR 2.16(a)(4), any
decision to withhold a record will be nade only after
consultation with the designated FO A attorney.

A Exenption 1. This exenption allows an agency to
wi thhol d information concerning the national defense or foreign
Eollcy providing that it has been properly classified under
O 12356, National Security Infornation (dated April 2, 1982),
and any agency regul ations inplenmenting the Executive O der.

B. Exenption 2. Exenption 2 relates only to the internal
personnel rules and practices of an agency. |t enconpasses two
di stinct categories of records:

(1) Those dealing with internal matters of a
relatively trivial nature for which there is no_legitimte public
interest or benefit (referred to as "low 2"). ThiS exenption is
appl i cable when it would inpose an adm nistrative burden on the
agency to process the request. Exanples nmay include:

(a) Leave slips and tine and attendance sheets:

(b) Routing slips, surname initials, copy
distribution information, and data processing notations;

(c) Brief references to previous conmmuni cations:
and

(da) Agency policies and procedures relating to

the use of parking facilities, lunch hours, sick and annual
| eave, etc.
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5.1 CGeneral. Under the FOA there are nine exenptions which
serve as a basis for withholding information fromthe public.
The' nine exenptions are listed below and discussed at length in
this Chapter.

Exenption 1 - Matters of National Defense
or Foreign Policy
Exenption 2 - Internal Personnel Rules
and Practices
Exenption 3 - Information Exenpted by
QO her Statutes
Exenption 4 - Trade Secrets, Commercial or
Financial Information (Confi-
dential Business |nformation)
Exenption 5 - Privileged Interagency or Intra-
agency Menoranda or Letters
Exenption 6 - Personal Information Affecting
an Individual's Privacy
Exenption 7 - Records Conpiled for Law Enforcenent
Pur poses
Exenption 8 - Records of Financial Institutions
Exemption 9 - Ceol ogi cal and Geophysi cal

I nformati on Concerning Wells

5.2 Discretionary Release. An exenpted record may be rel eased
to a requester when, 1n the bureau's judgment, the interest of
t he Governnent woul d not be jeopardized, unless disclosure is

restricted by statute or Executive order. Disclosure of
docunents protected under exenptions 1, 3, 4, and 6 will in nost
I nstances be restricted by a statute or an Executive order. Such

documents are not subject to discretionary release. _ _
Discretionary rel eases will be made only after consultation with
the designated FO A attorney (see 43 CFR 2.16(a)(4)).

5.3 Decisions to Wthhold | nformati on.

A Bureaus will withhold information falling within an
exenption only if:

(1) Disclosure is prohibited by statute or Executive
order, or
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(£f) National Materials and Mnerals Policy,
Research and Devel opnent Act of 1980, 30 U S.C. 1604(f);

(g) National H storic Preservation Act Amendnents
of 1980, 16 U.S.C. 470w-3;

(h) Indian Mneral Devel opnent Act of 1982,
25 U.S.C. 2103(c);

(i) Federal Cave Resources Protection Act of
1988, 16 U.S.C. 4301;

(3) Indian Gamng Regulatory Act, 25 U S C 2701;

(k) Rule 6(e), Federal Rules of Crimna
Procedure (Gand Jury), 18 U S C  Appendix:

(1) Juvenil e Justice Delinquency and Prevention
Act of 1974, as anended, 18 U.S.C. 5038; and

(m) Inspector Ceneral Act of 1978, asanended,
5 U S C Appendix 3.

(3) The Privacy Act and the Trade Secrets Act are not
exenption 3 statutes. Information involving privacy or
commercial/financial interests would be considered under
exenptions 6, 7(c), and 4, respectively.

(4) Exanples of information w thheld under exenption 3
I ncl ude:

(a) Material collected by investigators and
submtted to a grand jury (Rule 6e);

(b) Wtness interviews (lInspector Ceneral Act of
1978) ;

(c) The identity of enployee whistleblowers
(I nspector Ceneral Act of 1978);

(d) The | ocation of caves and artifacts found
(Federal Cave Resources Protection Act of 1988); and

(e) Information related to archaeol ogi cal and/or

histfric resources (Archaeol ogi cal Resources Protection Act of
1979).
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(2) Those of a nore substantive nature, the disclosure
of which would.allow circunvention of a statute or an agency
regulation, or inpede the effectiveness of the agency's
activities (referred to as "high 2"). Exanples include:

(a) Agency procedures, manuals and instructions
involving investigatory or security matters, e.g., |law
enforcement or Inspector General manuals on how to conduct an
investigation, audit guidelines, or security techniques; and

(b) Exam nation questions and answers; crediting
pl ans used in determning the qualifications of a candidate for
enpl oyment, advancenment, or pronotion; and criteria for
interview ng prospective enployees. Release of this kind of
i nformati on woul d give soneone an unfair advantage in the job
sel ection process and may require the office to create
repl acement docunents.

C. Exenption 3.

(1) This exenption allows an agency to w thhold
records that are specifically exenpt from di sclosure by other
Federal statutes. Information may be withheld only if the
st at ut e- -

(a) Requires that the matters be withheld from
the public in such a manner as to |eave no discretion on the
i ssue, or

(b) Establishes particular criteria for
withholding or refers to particular types of matters to be
wi t hhel d.

(2) Exenption 3 statutes applicable to DOL include:

(a) Quter Continental Shelf Lands Act Anmendnents
of 1978, 43 U.S.C. 1350 thru 1352;

(b) Federal Coal Leasing Act Amendnents of 1976
(this includes the provisions of the Mneral Leasing Act),
30 U S.C. 201(b)(3) and 208-1(b) thru (e);

(c) National Park System - Inprovenent in
Administration, 16 U S.C 470a(a)(4);

(d) Surface Mning Control and Recl amati on Act of
1977, 30 U.S.C 1257, 1258, and 1262;

(e) Archaeol ogi cal Resources Protection Act of
1979, 16 U S.C. 470hh(a);
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Nati onal Parks and Conservation Association_ v. MNorton, 498 F.2d
765, 770, n. 17 (D.C. Cir. 1974); an it i
Project v. NRC, 830 F.24 278 (D.C. Cir. 1987).

(3) Governnent docunents may be protected under
exenption 4 if they contain sunmaries or refornulations of
informati on supplied by an outside source.

(4) I'n accordance with EO 12600, Predisclosure
Notification Procedures for Confidential Commercial Information
(dated June 23, 1987), and 43 CFR 2.15(d), bureaus will notify
submtters when their data is requested under the FOA to
determne if the material is confidential and exenpt from
di scl osure (see paragraph 3.18 of Chapter 3).

(5) Bureaus nust nmaintain adequate records to support
their decision to disclose comercial or financial information in
case a reverse FOA suit is filed.

(6) Exanples of information w thheld under exenption 4
i ncl ude:

(a) Comrercial or financial information received
in confidence in connection with bids, contracts, or proposals:

(i) Assets, incone, profits, |osses, and
expendi t ures;

(ii) Names of consultants, subcontractors,
and suppliers: performance, cost, and equipnent information:

(iii) Labor costs, profit margins, and
conpetitive vulnerability;

(iv) Business sales statistics, research
data, and technical designs;

(v) Financial statenents and bal ance sheets;
(vi) Technical proposals in whole or in part:
(vii) Price negotiation memos;

(viii) Nanes of custoners and anounts and
di scounts offered to them

(ix) Resunes and other enployee-related
informati on such as what the conpany pays its enpl oyees;
(x) A conpany's internal organization chart;
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(2) Those of a nore substantive nature, the disclosure
of which would.allow circunvention of a statute or an agency
regul ation, or inpede the effectiveness of the agency's
activities (referred to as "high 2"). Exanpl es i ncl ude:

(a) Agency procedures, manuals and instructions
involving investigatory or security matters, e.g., |aw
enforcenent or Inspector CGeneral manuals on how to conduct an
investigation, audit guidelines, or security techniques; and

(b) Exam nation questions and answers; crediting
pl ans used in determning the qualifications of a candidate for
enpl oyment, advancenment, or pronotion; and criteria for
interviewi ng prospective enployees. Release of this kind of
informati on woul d give soneone an unfair advantage in the job
sel ection process and may require the office to create
repl acement docunents.

C. Exenption 3.

(1) This exenption allows an agency to wthhold
records that are specifically exenpt from di sclosure by other
Federal statutes. Information nmay be withheld only if the
st at ut e- -

(a) Requires that the matters be withheld from
the public in such a manner as to |eave no discretion on the
i ssue, or

(b) Establishes particular criteria for
withholding or refers to particular types of matters to be
wi t hhel d.

(2) Exenption 3 statutes applicable to DOL include:

(a) Quter Continental Shelf Lands Act Anmendnents
of 1978, 43 U.S.C. 1350 thru 1352;

(b) Federal Coal Leasing Act Amendnents of 1976
(this includes the provisions of the Mneral Leasing Act),
30 U S.C. 201(b)(3) and 208-1(b) thru (e);

(c) National Park System - |nprovenent in
Administration, 16 U S.C. 470a(a)(4);

(d) Surface Mning Control and Recl amati on Act of
1977, 30 U.S.C. 1257, 1258, and 1262;

(e) Archaeol ogi cal Resources Protection Act of
1979, 16 U S.C. 470hh(a);
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i ncl udes docunents prepared by outside consultants at the request
of the agency and recommendations or advice from Congress or

anot her Federal agency. It may be possible, in certain
circunstances, to protect communications between Federal and
State agencies. However, this should be done only after
consultation with the designated FO A attorney.

(2) Four of the privileges commonly invoked under
exenption 5 are di scussed bel ow.

(a) Deliberative Process Privilege.

(i) This privilege is designed to protect
the' quality of the agency's decisionnaking process, i.e.:

(A) To encourage candid and frank
di scussi ons anobng agency officials;

(B) To protect against prenmature
di scl osure of proposed policies before they are finally adopted,
and

(C) To avoid public confusion that
m ght be caused by disclosing reasons and rationales that were
not ultimately the basis for an agency's action.

(ii) In order to use this privilege, the
material nust be predecisional and part of the decisionmaking
process in that it includes opinions, recomendations, or
del i berations on legal or policy matters. Generally, protected
information is anal ytical and subjective rather than factual. In
determ ning whet her a document:is predecisional, the follow ng
shoul d be consi dered:

(A) The docunent's |anguage and its
pl ace in the decisionnaking process. Predecisional, deliberative
process docunents are witten prior to the agency's fina
deci sion and usually contain reconmendati ons or opinions, or
represent the agency's tentative position on an issue. They
typically discuss the pros and cons of the adoption of one
vi ewpoi nt over anot her.

(B) The decisionmaking authority of the
person issuing the docunent.

(C) The direction in which the docunent
flows in the decisionmaking chain. Docunents witten by a
subordinate and transmtted to a superior are nore likely to be
predeci sional than those witten by a person who is in a position
to nmake the final decision for the agency.
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D. Exenpti on 4.

(1) Exenption 4 protects trade secrets and commercia
or financial information obtained froma person which is
privileged or confidential. This exenption is intended to
protect both the interests of commercial entities that submt
proprietary information to the CGovernnent and the interests of
the Governnent in receiving continued access to such data. If
information is generally available to the public or would be made
available if requested fromthe submtter, then exenmption 4
protection has been wai ved.

(2) The following criteria will be used to determ ne
whet her exenption 4 is applicable:

(a) Trade Secret. Does it involve a trade secret
(a formula, plan, process, or device used to make, prepare, or
process a comodity)? There must be a direct relationship
between the trade secret and the productive process.

{b) Commercial or Financial |nformation.

(i) Do the records contain commercial or
financial information?

(ii) Was the information obtained froma
person? A person may be a corporation, association, or public or
private organi zati on--anyone other than an agency of the Federa
Governnent (including Indian tribes).

(iii) Is it privileged or confidential?
Commercial or financial information is determned to be
confidential if its disclosure would be likely to:

(A) Inpair the Governnment's ability to
obtain necessary information in the future. The agency nust be
able to denonstrate that the information was provided voluntarily
and that the subnmitter would not have provided it if the
submtter had believed that the material would be subject to
di scl osure;

(B) Cause substantial conpetitive harm
to the person/business from whom the information was obtained.
If no conpetition exists (i.e., the conpany is the sole producer
of a given product), then the information cannot be wi thheld
under the prem se that rel ease would cause conpetitive harm or

(C) Harm other protected interests
whi ch are not enconpassed by (a) or (B), above. For exanple, see
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privilege is designed to protect the client. Unlike the attorney
wor k- product privilege, the use of the attorney-client privilege
Is not limted to instances where litigation is expected.

However, the information shared between the attorney and client
must be confidential. If it is shared with persons outside the
attorney-client relationship, exenption 5 may no | onger be used
to protect the infornation.

(d) Governnent Commercial Information Privilege.
This privilege is availTable to the Governnent Tor 1nformation
that it generates 'in the course of its business dealings, such as
the process |eading up to the award of a contract, or for
apprai sal information associated with the acquisition of real
property. The premse is that premature rel ease of such
I nformati on woul d put the CGovernnent at a conpetitive
di sadvantage.  However, once the contract has been awarded,
property acquired, or the offer withdrawn, the privilege exPires
The privilege applies to trade secrets or other confidentia
research, developnent, or comercial information

_ (3) Exanpl es of materials covered by exenption 5
I ncl ude:

_ _ (a) Advi sory opinions, recomendations, and
del i berations which are part of the decisionnmaking process;

(b) Draft docunments regardl ess of whether they
differ fromthe final version

(e¢) Information of a speculative, tentative, or
eval uative nature on such nmatters as proposed plans to procure,
| ease or otherw se acquire and dispose of materials, real estate,
facilities, or functions, when such information would provide
undue or unfair conpetitive advantage to a private entity inits
dealings with the Governnent, or would inpede the activities of
t he agency:

(d) Ratings given to job applicants by panel
menbers and the names of panel menbers (ratings may be rel eased
If doing so will not reveal the identities of the panel nenbers;
the identities of panel nmenbers may be released if doing so wll
not reveal the ratings they gave);

_ _ (e) Financial formulas used to determne the
financial capability of a contractor

(f) Appraisals generated by the Government or on
its behal f:
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(xi) Letters of reference from private sector
clients:

(xii) ﬁroach and net hodol ogy for
acconpl i shing work set forth in the solicitation: and

(xiii) Plant facility reports.

(b) Personal statenents given in the course of an
i nspection, investigation, oaudit, when such statements are
received in confidence fromthe individual and retained in
confidence because they neet the criteria in D(2), above.

(c) Scientific and manufacturing processes or
devel opnents containing technical or scientific data submtted
with an application or report while research is in progress.

(d) Solid mneral information, including
production data and royalty statistics.

(e) Geophysical information--location of oil and
gas wells, drilling plans, exploration data, geologic reports,
maps, etc.

(£) Financial information maintained on |ndian
tribes. (For purposes of the FOA, Indians are considered
persons outside the Government, as defined in D(2)(b)(ii),
above.)

Not e: If the information is not sensitive, i.e., it is published
in the conpany's annual report or is available through the
Securities and Exchange Conmi ssion, exenption 4 may not be

i nvoked to protect it.

E. Exenpti on 5.

(1) Exenption 5 is designed to protect those
i nteragency and intra-agency nenoranda or letters which would not
be available by law to a party in litigation with the agency
(i.e., those records which would not be nade available routinely
t hrough the discovery process--the nmeans by which the parties
involved in a lawsuit exchange information prior to a hearing or

trial).

(a) This exenption applies to inter- or
intra-agency records--records that are transnmitted within or
anmong DOl components, or between or anong Federal agencies.

(b) In sonme circunstances, it nmay also apply to
docunents generated or transmtted outside of an agency. It
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(a) Exanpl es of "simlar files" include:

(i) Files containing reports, records, and
other material pertaining to personnel matters in which
administrative action, including disciplinary action, may be, or
has been taken:

(ii) Aircraft and personal injury report
files:

(iii) Files containing information related to
permts, applications, and |icenses: and

(iv) Reports of investigation.

(b) Records concerning a business or association
may not be withheld under exenption 6. However, where the
busi ness is owned and operated b% an individual and the records
of the business are in essence the records of the individual, the
exenption may apply.

(2) The next step is to determ ne whether a privacy
interest exists. Wuld disclosure of the information to the
public violate the privacy of the subject of the information?
Could it cause injury or enbarrassnent to the individual?

(3) I n accordance with the March 1989 Suprene Court
decision in Reporters Conmttee for Freedomof the Press v.
Departnent of Justice (109 S. C. 1468 (1989)), the follow ng
steps shoul d be tollowed in nmaki ng deci sions under exenptions 6
and 7(C):

(a) Determ ne whether a personal privacy interest
is involved. There nust be a privacy interest in the requested
information for any further consideration of privacy-exenption
protection to be appropriate. To qualify, the information nust
I nvol ve the privacy interest of an identifiable, |iving person
(see (5), bel ow). |f a personal privacy interest does not exist,
t hen exenptions 6 and 7(c) do not apply.

(b) Determ ne whether a public interest is
I nvol ved. Consi der how di scl osure woul d benefit the general
public, but only in light of the content and context of the
requested docunent. The requester's particular purpose,
ci rcunst ances, and proposed use should no | onger be taken into
account, except to the extent that it nmay coincide with an
identifiable public interest. |If disclosure to the genera
public would not serve a public interest, then any identified
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(iii) The deliberative process privilege
generally may not be used to withhold purely factual naterial or
the factual portions of deliberative docunents. The factua
portion nust be released where it can be segregated fromthe
remai nder of the docunent. However, if the manner of selecting
or presenting those facts would reveal the deliberative process
or if the facts are inextricably intertwined with the
deci si onmaki ng process, the facts may be wi t hhel d.

(iv) Drafts of docunents are commonly exenpt
under the deliberative process privilege. They nust be part of
t he deci si onmaki ng chain and are usually prepared prior to the
adoption of a final agency position. Drafts are reflective of
the give and take of the review process that |leads to a
deci sion-- agency officials need to be able to talk and discuss
issues freely. Labeling a document "Draft" does not in itself
protect the material.

(v) The deliberative process privilege may
be used to protect a draft regardl ess of whether it differs from
the final version providing the agency is able to show that it is
part of the decisionmaking process and describes the role that
t he docunment plays in that process. The only exception is if an
agency cites a draft docunent as binding precedent, adopts it as
wor ki ng agency law, or incorporates it by reference in a final
agency decision. |If several recomrendations are presented in a
draft and only one is adopted, the others may be wi thheld under
exenption 5.

(vi) Final and postdecisional docunents which
di scuss, analyze, or explain established policies and decisions
may not be w thheld under this privilege.

(b) Attorney Work-Product Privil ege. Thi s
privilege protects docunments and other menoranda prepared by an
agency attorney in anticipation of litigation, including
adm ni strative proceedings. It covers-all docunents prepared by
an attorney or under his/her supervision, such as reports
prepared by a consultant or a program enployee. Litigation need

not have started but it must be reasonably contenplated, i.e., a
specific claimmust exist that is likely to lead to litigation.
The privilege still applies after a case has ended oreven if it

never was begun, as long as it was reasonably contenpl at ed.
Attorney work-product documents may be withheld in their
entirety.

(c) Attorney-Cient Privilege. This privilege
applies to confidential communications between an attorney and
his/her client, usually an agency enployee, relating to a |egal
matter for which the client has sought professional advice. The
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(4) In accordance with Reporters Commttee, the
identity of an FO A requester cannot be taken into consideration
in 'determning what should be released. An exception to this
rule is that a bureau may not invoke exenﬁtion 6 or 7(C) where
the privacy interest to be protected is the requester's. For
exanple, if a requester asks for a copy of a study or report--a
record not covered by the Privacy Act--and it contains his/her
home address, the bureau cannot withhold the information fromthe
requester. Normally these exenptions cannot be used to w thhold
information froma requester that he/she would be entitled to
under the Privacy Act (information about hinself/herself).

_ (5) Exenptions 6 and 7(C) nmay not be used to protect
the privacy of a deceased person; however, in sonme cases, they
may be exercised to protect the famly of the deceased.

(6) After the personal identifying information has
been del eted, all reasonably segregabl e, nonexenpt portions of
the requested records nmust be rel eased.

(7) Exanples of exenption 6 material may include:

(a) Personal identifying information such as
name, social security nunber, mlitary service nunber, hone
address and tel ephone nunber, age, place and date of birth
marital status, an individual's party or union affiliation
educat i onal background (not directly related to the position
hel d), and work experience (not directly related to the

rofessional qualiftications for the position held), details of
ealth and insurance benefits, allegations of m sconduct or
arrests, and information concerning or provided by relatives and
ref erences:

(b) Payroll information--nunber of deductions and
the anounts, fringe benefit payments, nunber of w thhol ding
exenptions and net wages, hours worked, and rate of pay per hour
(not valid for Wage G ade enpl oyees);

_ _ (c) Financial information such as an individual's
credit rating and personal credit card nunbers;

(d) The follow ng types of personnel-rel ated
i nf ormat i on:

(i) Performance appraisals,

(ii) Supervisory evaluation of a candidate
for a particular position,
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(g) Advisory material in docunents prepared on
behal f of the agency by consultants;

(h) Cost estimates, technical ratings and
eval uations, and recommendations for award prepared by the
Gover nnent :

(i) Preaward and market surveys;

_ (3) Facts divulged by a client to his/her
attorney in confidence and opinions given by an attorney to
hi s/ her client based upon those facts;

(k) Information gathered by agency investigators
under the direction of agency attorneys (work-product);

(1) Menoranda that advise an agency of the types
of legal challenges it may face in |light of a proposed program
potential defenses available to the agency and the likely
out cone:

(m) Docunments relating to possible settlenent of
litigation:

(n) The nonfactual portions of predecisional
staff papers, containing staff evaluations, advice, opinions, or
suggesti ons;

(o) Records that are exchanged anmpbng agency
personnel or with other agencies in preparing for l[itigation or
an adm ni strative proceedi ng: and

(p) Recommendations contained in official reports
of inspection, audits, investigations, or surveys pertaining to
safety, security, or the internal nanagenent, adm nistration, or
operation of one of DOI's conponents.

F. Exenption 6. This exenption permts the w thhol ding of
i nformati on about 1ndividuals in personnel, nedical, and simlar
files, the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy.

(1) To warrant protection, the information nust fal
within the category of personnel, nedical, and simlar files.
The term "simlar files" applies to any file or docunent which
pertains to a specifically identifiable individual and contains
Information that is personal
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(4) cCould reasonably be expected to disclose the
identity of a confidential source, including a State, |ocal, or
forei gn agency or authority or any private institution which
furnished information on a confidential basis, and, in the case
of a record or information conpiled by a crimnal |aw enforcenent
authority in the course of a crimnal investigation, or by an
agency conducting a lawful national security intelligence
investigation, information furnished by a confidential source

(Exanpl es --any information which mght identify a confidenti al
source such as interviews, affidavits, or another W tness'
reference to the source)

(5) Wul d di scl ose guidelines, techniques, and
procedures for |aw enforcenent investigations or prosecutions, if
such disclosure could reasonably be expected to risk
circunvention of the law, or

(Exanples --certain portions of the Inspector CGeneral's nanual,
information on interview ng techniques, and conducting
surveillances and investigations)

(6) Coul d reasonably be expected to endanger the life
or physical safety of any individual.

Note: Under certain circunstances, records concerning pending
Investigations and informants nay be consi dered as outside the
scope of the FOA (5 U S.C. 552(c)(1) and (2)). These exclusions
are discussed in the DOJ FO A Case List. I n such instances, the
designated FO A attorney should be consulted.

H. Exenption 8. Exenption 8 covers matters that are
contained 1n or related to exam nation, operating, or condition
reports prepared by, on behalf of, or for the use of an agency
responsi ble for the reﬂulation or supervision of financial
institutions such as the Federal Reserve Board or the Ofice of
the Conptroller of the Currency. It generally does not apply to
records in pol's possession. Exanples of docunents w thheld are:

(1) Bank exam nation reports--those evaluating a
bank's stability, and its financial condition and operations, and

(2) Reports exam ning a bank's conpliance with
consuner |aws and regul ati ons.

| Exenption 9. This exenption pertains to geol ogi cal and
geophysi cal 1nformation and data (including maps) concerning
well's. Exenption 9 has been invoked to withhold well |ogs and
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(g) Advisory material in docunents prepared on
behal f of the agency by consultants;

(h) Cost estimates, technical ratings and
eval uations, and recommendations for award prepared by the
Gover nment ;

(i) Preaward and market surveys;

_ (3) Facts divulged by a client to his/her
attorney in confidence and opinions given by an attorney to
hi s/ her client based upon those facts;

(k) Information gat hered by agency investigators
under the direction of agency attorneys (work-product);

(1) Menoranda that advise an agency of the types
of legal challenges it may face in light of a proposed program
potential defenses available to the agency and the likely
out cone;

(m) Docunents relating to possible settlenent of
litigation:

(n) The nonfactual portions of predecisional
staff papers, containing staff evaluations, advice, opinions, or
suggesti ons;

(o) Records that are exchanged anmpbng agency
personnel or with other agencies in preparing for Iitigation or
an adm ni strative proceedi ng: and

(p) Recommendations contained in official reports
of inspection, audits, investigations, or surveys pertaining to
safety, security, or the internal nanagenent, adm nistration, or
operation of one of DOI's conponents.

F. Exenption 6. This exenption permts the wthhol ding of
i nformati on about 1ndividuals in personnel, nedical, and simlar
files, the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy.

(1) To warrant protection, the information nust fall
within the category of personnel, nedical, and simlar files.
The term "simlar files" applies to any file or document which
pertains to a specifically i1dentifiable individual and contains
Information that is personal
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privacy interest should be protected under the applicable
exemption.

(c) Determ ne whether the identified public
interest qualifies for balancing. Wuld disclosure of the
information shed light on the agency's performance of its
statutory duties? Information that reveals little or nothing
about the operations or activities of the Government does not
nmeet the new public interest standard, and as such, should be
protected.

(da) Bal ance the personal privacy interest against
the public interest. If it is determned that a public interest
qualifying under the Reporters Commttee standard is present,
then that interest should be bal anced agai nst the personal
privacy interest--the benefit to the public nust be wei ghed
against the potential harmto an individual's personal privacy.

IT the privacy interest is greater, then the information should
be protected; if the public interest is greater, then the
material should be rel eased.

(i) Sone information, such as the "rap
sheets" in Reporters Committee, nmay be appropriate for
"categorical withholding.™ Tt may be determned that a certain
type of information is always protectabl e under exenption 7(C)
w thout regard to individual circunstances.

(ii) A privacy interest may still exist even
t hough personal information has been made available to the
general public at sone place and point in time. In such

situations, the designated FO A attorney should be consulted

(iti) A requester's particular know edge of
the information in question should not be considered in deciding
FO A requests. For exanple, an agency should not disclose
information to the spouse or relative of the subject individual
thgf_they woul d normal ly withhold fromany nenber of the general
publi c.

(iv) Exenption 6 material may be rel eased
wth the prior witten consent of the individual (subject of the
record).

(v) The fact that disclosure of certain
informati on about a particular individual to the nedia m ght
provi de sone public interest does not in and of itself neet the
test if it reveals nothing about the prograns or activities of
t he agency.
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_ (iiti) ldentities and qualifications of
unsuccessful job applicants,

~(iv) The know edge, skills, abilities and
personal characteristics of unsuccessful applicants,

(v) Referral lists of qualified candi dates
and the roster of applicants for a particular position, except
for the successful candi date,

(vi) Reasons for job termnation,

_ _ (vii) Results of a conplaint by an enpl oyee
agai nst hi s/ her supervisor, and

_ (viii) Letters of reprimand and suspension
noti ces;

_ _ (e) Mailing lists that contain personal
informati on where the release woul d not shed light on the
operations or activities of the Government (see Reporters

Committee); and

_ (£f) Records on an enployee's nedical condition,
history, and health test results.

G. Exenption 7. Exenption 7 protects records or
information conpiled for |aw enforcement purposes, but only to
the extent that the production of such |aw enforcenent records or
i nformation--

(1) Could reasonably be expected to interfere with
enf orcenent proceedi ngs;

(Exanmpl es-- investigative files, crimmnal, civil or admnistrative
actions pending, background security investigations, affidavits,
and audit reports where an investigation is iInvolved)

_ _ (2) Wuld deprive a person of a right to a fair or an
Inpartial adjudication,

(Exampl es--a report which may result in a disciplinary action
i nvolving a Departnment enployee)

(3) Coul d reasonably be expected to constitute an
unwar rant ed i nvasi on of personal privacy (see F(3), above);

(Exanpl es--nanes of special agents, informants, w tnesses,
interviewees, and "rap sheets")
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B. The foregoing distribution is nade to give appropriate
officials advance notice of FO A appeal issues under
consideration, and to permt themto participate in the
deci si onmaki ng process. Oficials desiring to provide
i nformation concerning the appeal should contact either the
Assistant Solicitor for Admnistrative Law and CGeneral Legal
Services, SOL-G, or the FOA Appeals Oficer.

6.3 Review of Appeals. The legal and admi nistrative review of
FO A appeals wll require that copies of the docunents at issue
be provided to SOL. Oficials who have nade deci sions on FO A
requests that are subsequently appealed will ensure that upon
request copies of any pertinent records are sent to SOL pronptly.

6.4 Final Decisions on Appeals. Final decisions on appeals are
made tor the Depart nent b% the Assi stant Secretarx - Policy,
Managenment and Budget or his/her delegate, with the advice and
counsel of SOL. The Director, PM, has been del egated authority
to make such decisions on FO A appeals (see 212 DM 9.3). In
certain circunstances, appeals may be decided at a higher |evel
Copi es of final decisions on FOA appeals are distributed to the
sane officials listed in paragraph 6.2a, above. The copies are
provided for information and nonitoring purposes, and may contain
Instructions to Departnental officials regarding any followup
action required to conplete the response.

6.5 Index of FO A Appeal Opinions. The Law Library maintains an
automat ed 1 ndex of [egal oBinions rendered by SCL in FO A appea
deci sions. The index-can be searched in various ways to obtain
information on prior Department positions concerning the rel ease
or withholding of various types of records, fee waivers, and FO A
procedural matters. Inquiries and requests for searches can be
made to the Librarian in the Law Library. Copies of FOA appeal
opi nions may be made in the Law Library.
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maps, Seism C .reports, and other exploratory findings of oil
conpani es.

5.5 Wiiver of Exenption. Depending upon the circunstances of
the rel ease, an agency may |ose the right to invoke an exenption
even when it is otherwise warranted, if the information has been
di scl osed previously. As a general rule, once a record has been
rel eased under the FOA it cannot be withheld from any
subsequent requesters. A waiver does not apply in the follow ng
ci rcunst ances:

A When records are circulated within an agency or between
Federal agenci es;

B. Wien material is disclosed to Congress (see paragraph
1.7A(2) of Chapter 1) or an advisory comittee;

c. Wen an agency nust release a docunment under |imted
and controlled conditions, e.g., release of documents under a
protective order in an admnistrative proceeding:

D. Where prior disclosure was unauthorized or unlaw ul,
e.g., a leak: and

E. Wiere disclosure is necessary to carry out a Governnent
purpose, e.g., disclosure of an investigatory report to a State

Note: Close coordination with the designated FOA attorney is
necessary in these instances.

5.6 Special Rules Governing Certain Infornmati on Concerning Coa
(bt ai ned Under _the Mneral Teasing Act. (See 43 CFR 2.22.)
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6.1 FOA Appeal Rights. Under the Department's regulations
(43 CFR 2.181, requesters have the right to file an
admni strative appeal with the Departnent when:

A, Records have been withheld either partially or entirely:

B. A request has been denied for failure to describe
requested records or for other procedural deficiency or because
requested records cannot be |ocated;

c. A fee waiver request has been denied: or

D. A decision on a request has not been comunicated to the
requester within the prescribed tinme limts.

6.2 Initial Notification.

A The initial denial letter nust advise the requester of
t he proper procedures for filing an FO A appeal wth the
Delvf)artrrent. on receipt of an apgeal, the FO A Appeals Oficer,
PM, ensures that a copy is distributed to:

_ (1) The Division of General Law, SO.-G., for |egal
review and preparation of a |egal opinion and recomendati on on
t he appeal :

(2) The pertinent Assistant Secretary in whose program
area the request and response action originated:

_ (3) The pertinent bureau or office director involved
in the request and appeal action:

(4) If applicable, the pertinent field official who
was responsible for the handling of the initial request and
subsequent response;

(5) The Bureau FO A Oficer:

(6) The O fice of Public Affairs in the Ofice of the
Secretary; and

(7) The Departnmental FO A Oficer.
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7.1 Annual Report to Congress.
A On or before February 1, bureaus are required to submit
a reﬁort covering FO A activities for the preceding cal endar year
to the Departnental FOA Oficer, PM. Bureaus will ensure that
t

0
he information is accurate and conplete and is in conpliance
with the requirenents set forth in 383 DM 15. 6.

B. The Departnmental FOA Oficer is responsible for
preparing pol's annual report due to Congress by March 1.
Reports Control Symbol CON-74-013 has been assigned to this report.
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